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CASE HISTORY

Mr. Miller timely appealed a January 29, 2001 determination that denies him benefits under AS 23.20.379. The issue is whether he was discharged for work connected misconduct. 


FINDINGS OF FACT
Mr. Miller began work June 18, 2001. His last day of work was December 20, 2001. 

The employer, Fairbanks Neighborhood Housing Services, (FNHS) prepares loan applications for low-income individuals seeking government subsidized mortgage loans. Mr. Miller worked as a loan officer for the employer in Fairbanks, Alaska. His duties required him to examine credit and other records, prepare reports, and make other preparations for mortgage loan applications. His immediate supervisor was the executive director, Renee Patten. 

Mr. Miller came to work for the employer from Borealis Community Land Trust, (BCLT), a non-profit organization that makes government subsidized loans and which has working arrangements with FNHS. When Mr. Miller came to FNHS he brought with him six or seven loans which were being processed. He continued working on these loans, completing several. 

Some processing details of the remaining loans became a concern to Mr. Miller, and he brought his concerns to the attention of Ms. Patten. She then made arrangements for Mr. Miller to obtain advice and other assistance on the loans from a loan officer at another organization with which FNHS had working relations.   

Mr. Miller, however, refused to meet with the other loan officer. Ms. Patten herself had to attend the meeting she had scheduled. At least one meeting between Ms. Patten and Mr. Miller on the subject took place on December 5, 2001. That meeting was contentious, loud, and punctuated by yelling. 

Eventually, Ms. Patten sent Mr. Miller a December 18, 2001 memo. In it she put Mr. Miller on one-month probation. She cited the above incident with the BCLT loans, losing his temper and yelling in the office, and also a problem with reconciling Home Opportunity Program (HOP) reports for two different quarters.

Although at the hearing Ms. Patten suggested Mr. Miller may have intentionally misreported the quarterly status of certain loans, Mr. Miller denied this. Ms. Briedenstine, who was the loan processor for FNAS at the time, said that she alone had been responsible for preparing the reports, and that some of the corrections were later questioned by Ms. Patten. Ms. Briedenstine added that she thought she had made the corrections under the direction of Ms. Patten.  

Instead of accepting some responsibility in these matters      Mr. Miller answered Ms. Patten in a memo. In it he pointed at  Ms. Patten as the person responsible for the HOP problems, and that yelling in the office was a more broad based problem. In testimony he included Ms. Patten herself. Finally in his memo he suggested that the reason he had not met with the loan officer about the BCLT loans was because he did not have enough information “and the meeting would be of no benefit” (Exhibit 5 page 8). 

At the hearing he expanded on his reasons for not meeting with the other loan officer to include an ethical question about discussing a loan application with someone without a specific release to do so. Although he further noted that Ms. Patten was well aware of these ethical considerations it is not clear why he did not secure the necessary release forms in order to pave the way for the discussions Ms. Patten had arranged. 

Ms. Patten viewed Mr. Miller’s written responses as more uncooperation and she terminated his employment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

The Employment Security Division's Benefit Policy Manual, in section VL 90-2 states as follows:
Not only outright illegal duties but even those that are highly questionable may give the worker good cause to voluntarily leave work.  However, a worker must have a reasonable basis for the worker's belief in order for the worker to establish good cause.

Mr. Miller was discharged for a failure to follow his supervisor’s directions, improperly completing certain quarterly reports, and causing office disturbances. 

The allegation of the improper completion of reports has been rebutted. 

There is some evidence that causing disturbances in the office was condoned on other occasions. Without more advanced warning of a policy change, this does not support a conclusion of misconduct. 

The allegation of insubordination in connection with refusing to follow a reasonable, direct order of Ms. Patten’s is a very close call. On the one hand these events occurred nearly three weeks prior to Mr. Miller’s termination, cooling their importance down considerably. On the other hand the request was reasonable and in spite of Mr. Miller’s lack of information and ethical reservations could have been handled, at the very least, by contacting the parties involved and getting releases. Transactions don’t happen in a vacuum, information can be protected even while it is being utilized.

However, ”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

In the end, the evidence is insufficient to establish by a preponderance that Mr. Miller deliberately acted against the best interests of the employer. He especially has the right to comport himself ethically and the concerns he has brought forward are not wholly without merit. Thus, for unemployment insurance purposes, misconduct connected with the work has not been established.

DECISION
The January 29, 2001 determination is REVERSED. Mr. Miller is allowed benefits or waiting week credit beginning with the week ending December 29, 2001 through the week ending February 2, 2002. No reduction to his maximum payable benefits is imposed and he may be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 7, 2002.
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