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CASE HISTORY

Mr. Klutcharch timely appealed a determination issued on 

January 30, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Klutcharch worked for Arctech Services, Inc. on September 26, 2001 and again during the period October 24 through 26, 2001. He earned $16.50 per hour and a piece rate for part-time work as a truck driver. Mr. Klutcharch quit effective October 27 because he did not approve of the piece rate paid for driving in October.

At the time Mr. Klutcharch was hired, he was told he would make between $15 and $16 per hour driving a truck. His first job was barge loading that the employer paid $16.50 per hour. It lasted one day. About a month later, the employer contacted Mr. Klutcharch and asked if he was interested in hauling logs to Homer from Clam Gulch. 

Mr. Klutcharch reported to work and was approached by the manager, Mr. Joyce, and informed he would be paid by the ton. The drivers would receive one-third of what the employer received from each load. Mr. Klutcharch did not say anything at that point. He decided to “give it a try.” He was happy with his earnings the first two days.

On October 26, Mr. Klutcharch worked about 13 hours, although he did not report those hours to the employer. After taking a second load to Homer, he asked Mr. Joyce if there was anything else he could do. Mr. Joyce indicated he could help load a truck. 

Mr. Klutcharch worked about 2 hours loading another driver’s truck. He did not report those extra hours to the employer. 

Mr. Klutcharch believed he would not get paid for hours spent working but not driving. This included taking the truck to the shop for repairs, waiting for assistance (if needed), helping others load, etc. Mr. Klutcharch had witnessed another driver waiting beside the road for the maintenance crew to arrive. When he asked if the driver was getting paid, Mr. Joyce indicated it was “not my fault.” This gave Mr. Klutcharch the impression the driver would not get paid. The employer agreed the other driver did not get paid because he had failed to bring an extra air filter to avoid the problem.

On October 27, Mr. Klutcharch met with Mr. Joyce and asked to be paid an hourly rate. Mr. Joyce indicated no. Mr. Klutcharch made it clear that he would not work unless he was paid hourly. Mr. Joyce asked if he (Mr. Klutcharch) would return to work if he was paid hourly. Mr. Klutcharch agreed he would. After Mr. Klutcharch jump-started the company truck, Mr. Klutcharch left and did not return to work.

Mr. Klutcharch did not want to work on a per-ton basis because he did not believe he would earn as much as on an hourly basis. On October 26, he earned $157.11 for his 13 hours of work. 

Mr. Klutcharch equated that to approximately $10.15 per hour. He believed that the lessor pay was a misrepresentation of what he was told in September 2001.

Ms. Thomas is the president of the company. She does the majority of the hiring for Arctech Services, Inc. Her husband, Mr. Joyce, primarily works in the field. As of September 26, Mr. Klutcharch suspected Ms. Thomas was the owner and Mr. Joyce the general manager. He did not complain to Ms. Thomas or ask her about additional pay for hours not driving before he quit. Mr. Klutcharch did not verify with Mr. Joyce his belief that he would not get paid for extra non-driving hours.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The Tribunal agrees that misrepresentation of wages can certainly be good cause to leave employment. However, that is not the case in this matter. Mr. Klutcharch admits that he was told before he started hauling logs that his rate would be based on a per-ton basis. He did not protest at that time or pursue the matter until three days later. There is no evidence that a per-ton wage rate is below prevailing rates in the area. Therefore, Mr. Klutcharch did not have a compelling reason to leave when he did.

Even if Mr. Klutcharch had a compelling reason, his failure to verify with those individuals in authority (Mr. Joyce and 

Ms. Thomas) the method and rate of pay negates any good cause for leaving work. Further, Mr. Klutcharch could have gone to the owner, Ms. Thomas, when he was unhappy with the manager’s refusal to pay an hourly rate. Benefits were properly denied in this matter.

DECISION
The determination issued on January 30, 2002 is AFFIRMED. Benefits are denied for the weeks ending November 3, 2001 through 

December 8, 2001. Mr. Klutcharch’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 7, 2002.
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