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CASE HISTORY

Ms. Moore timely appealed a February 13, 2002 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Moore began working for Williams on October 22, 2001 as a cashier/clerk. Her last day of work was January 11, 2002. At the time work ended, the employer usually scheduled her to work five days per week on the graveyard shift from 10 p.m. to 6 a.m. The employer paid her $8 per hour.

When she began the job, Mr. Moore was assigned a day shift, where she worked with other clerks at the convenience store. After her training was complete she was put on the graveyard shift and told by a supervisor that she would get a 25-cent raise while working that shift. Ms. Moore never got the raise, though she complained repeatedly. Finally, another store manager told her they would not only give her the raise, but pay her back for all the hours she had worked graveyard at the lower rate. That never happened.

Shortly after the new year in 2002, Ms. Moore was transferred to another store that was much further from her home than the store she had been at. She also found that the store had a liquor section that was open until 2 a.m. After working a few shifts with another clerk, she found she was assigned to work alone. She did not believe it was safe or reasonable to do all the work required on her shift, while taking care of customers at both sections of the store. She complained to her supervisor and asked for a transfer, but was told no transfers were being given. Ms. Moore also protested she did not have a necessary state certificate to work in the liquor store. The employer indicated there was a 30-day grace period.  

At a meeting on January 11, Ms. Moore and others were asked if anyone wanted a transfer. She indicated she did. She noted that another clerk was given an immediate transfer. She was told they would look into her transfer. When she saw the shift schedule for the next week (exhibit 6) she found she again was assigned the graveyard shift alone, and at the same store. She spoke to the  supervisor, Scott, and told him she would not work until she talked to a manager at the office on Monday. She asked if he could cover her shift and he indicated he would.

On January 14, Ms. Moore visited the company office and asked to speak to Steve, the manager. She was told Steve was out and she explained her situation to Rachel in the Human Resources section. Rachel said she would tell Steve and he would call Ms. Moore.

Ms. Moore waited but got no call from Steve. On January 17, she called Steve, who told her he was told by Scott she had quit. He would not talk to her further about her concerns because of that statement.

The employer did not appear for hearing in this matter. Information given by the employer to the unemployment representative, indicates Ms. Moore was scheduled to work alone because she worked at a low volume store. They further indicate she knew of conditions when she began the job. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion

CONCLUSION
Even though Ms. Moore told her supervisor she did not wish to work her shift alone until she could speak to management at the main office, I hold she did not intend to quit her job. Rather, she expected to be given a transfer after what she had heard at the meeting about transfers the day before. Even had Ms. Moore quit work, because of the lack of promised pay differential for the night work, I would hold she had good cause for quitting. As it develops, however, I do not believe she quit, but rather was discharged when she tried to talk to the manager about her situation on January 17, 2002.

There is no evidence of any misconduct on Ms. Moore's part. She asked her supervisor if he could cover her shift, which he did. She then tried to resolve the conflict she had with management. Finding no misconduct, I hold Ms. Moore is not denied benefits under the provisions of AS 23.20.379.

DECISION
The February 13, 2002 determination is REVERSED. Ms. Moore is allowed benefits beginning with the week ending January 19, 2002 through the week ending February 23, 2002, provided all other qualifying provisions are met. Her maximum payable benefits are restored to her claim and future extended benefits will not be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 7, 2002.
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