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CASE HISTORY

Mr. Fike timely appealed a determination issued on February 12, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Fike last worked for Finishing Edge Curb & Sidewalk LLC during the period November 15, 2001 through January 17, 2002. He earned $1000 per week for full-time work as a division manager. Mr. Fike was discharged effective January 17 for being involved in an accident while driving a company truck.

On December 3, 2001 toward the end of the workday, Mr. Fike rear-ended a stopped truck that had no lights. Mr. Fike did not see the truck in the road until he was too close to stop on slippery streets. The truck left the scene with Mr. Fike in pursuit. About three miles later, the truck stopped and driver got out to look at the damage. As the driver went back to get what Mr. Fike believed to be information (name, address, insurance carrier, etc.), the driver again left the area. Mr. Fike chose not to pursue. The other vehicle did not have a rear license plate.

The police were not notified of the accident since the other truck left the scene and Mr. Fike had no identifying information regarding the driver. Mr. Fike believed the driver was drunk.

Mr. Fike believed the accident to be minor. He contacted the main office in Washington and asked if he was covered under the company’s insurance. He was told he was covered. Mr. Fike did not report the accident at that time. The Alaska manager (Mr. Simpson), located in Anchorage, was on vacation until early January 2002. 

Mr. Fike chose not to bother the owner as the owner had made it clear he did not want to be bothered with minor things. 

Mr. Fike tried to contact Mr. Simpson but was unable to reach him until late December. Mr. Fike opted not to mention the accident as Mr. Simpson seemed agitated, he (Mr. Fike) simply indicated there were things they needed to discuss when he (Mr. Simpson) returned.

When Mr. Simpson learned of the accident (January 14), he contacted the owner who agreed they should discharge Mr. Fike. Mr. Simpson did not appear for the hearing. Exhibit 3 contains a summary of a conversation between Mr. Simpson and an Employment Security Division representative. Mr. Simpson contends Mr. Fike did not have permission to use the company truck. The company felt they could not trust Mr. Fike as a manager since they believed he used poor judgment regarding the accident.

Exhibit 7 indicates Mr. Simpson gave Mr. Fike permission to move personal belongings with the company truck. Mr. Simpson also contends he specifically told Mr. Fike he could not use the truck after that because the company did not insure its vehicles during the winter. Mr. Fike adamantly denied being told he could not use the truck. He was unaware the trucks were not insured over the winter.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Mr. Fike’s discharge was the result of the December 3 accident. Mr. Fike made a series of choices that resulted in his discharge. The Tribunal must decide whether these choices were a wilful and/or wanton disregard of the employer’s interest or if they were good faith errors in judgment.

First, the employer’s hearsay evidence is insufficient to overcome Mr. Fike’s direct sworn testimony. Therefore, Mr. Fike had permission to use the truck and did not know it was uninsured.

Mr. Fike’s decision not to contact the police may have been an error. However, if he was unable to identify the other driver or vehicle, that decision was a good faith error in judgment.

Finally, Mr. Fike’s failure to advise the owner of the company of the accident was based on his understanding he was not to bother the owner with minor problems. Until he learned there was no insurance, Mr. Fike believed the accident was a minor problem and waited for Mr. Simpson to return. There is no evidence that Mr. Fike attempted to conceal the accident from Mr. Simpson.

Give the fact that there is no evidence of previous problems and the employer’s failure to appear for the hearing to refute 

Mr. Fike’s testimony, the Tribunal concludes Mr. Fike’s discharge was for reasons other than misconduct connected with the work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on February 12, 2002 is REVERSED. Benefits are allowed for the weeks ending January 26, 2002 through March 2, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 8, 2002.
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