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CASE HISTORY

Mr. Boulden timely appealed a determination issued on February 14, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Boulden worked for Integrity Builders/Swan Services during the period January 17 through 30, 2002. He earned $26.10 per hour for full-time seasonal work as a journeyman carpenter/sheetrocker. 

Mr. Boulden quit effective January 30.

At the time of his hire, Mr. Boulden was told he would be paid Davis Bacon wages as a journeyman carpenter. According to a federal wage breakdown, that wage was $26.10 plus fringe benefits. On January 21, Mr. Boulden learned he was only going to get $23.68 per hour and the benefits would be paid into the employer’s 401K account. Mr. Boulden informed the owner, Darryl, that he did not want to contribute to the 401K. He also showed Darryl the federal wage amount. Darryl indicated he would have to make some phone calls.

Mr. Boulden questioned Darryl every day after January 21. He received his first paycheck on January 25, which reflected the lower rate of pay. Mr. Boulden again asked Darryl about the correct wage. Darryl indicated he was still checking.

On January 30, Darryl met with the crew to advise he had not heard anything on the wages and that he was still checking. About 

2:00 p.m. that same day, Mr. Boulden asked Darryl again about the wages. Darryl still did not know. Mr. Boulden by then believed he was not going to get the correct wage rate and quit.

Exhibit 5 is a summary of a telephone call between an Employment Security Division representative and an employer representative (Kelly). Kelly indicates that the claimant was told they had to investigate the correct wage rate. Mr. Boulden does not know Kelly. He did not speak to anyone with the employer other than Darryl.

Exhibit 11 contains copies of Mr. Boulden’s last two paychecks. The correct wage was not paid until the check issued on February 15, 2002. Mr. Boulden’s third paycheck, issued on February 8, still reflected the lower rate of pay.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
An employer's failure to compensate a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered good cause for voluntarily leaving work. Zimmerman, Commissioner Review No. 9121096, September 10, 1991. A worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving his or her wages. Menshaw, Commissioner Review No. 9229238, April 26, 1993. 

There is no evidence that Mr. Boulden was not paid timely. The only question here is whether he was paid the promised amount and if not, did he exhaust reasonable alternatives before he quit.

The record establishes that Mr. Boulden’s rate of pay was $26.10 per hour. His unrebutted testimony and the fact that the employer eventually compensated Mr. Boulden at that rate support this conclusion.

Mr. Boulden attempted to have the wages corrected. Although Darryl indicated that he was checking on it, there is no evidence that the employer assured Mr. Boulden that the proper rate would be paid. The employer gave no reassurances or status of its investigation. 

Given the length of time the employer took to determine the correct wage and the lack of confidence from the employer that he would pay the correct amount, Mr. Boulden had good cause to quit.

DECISION
The determination issued on February 14, 2002 is REVERSED. Benefits are allowed for the weeks ending February 9, 2002 through March 16, 2002 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 2002.
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