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CASE HISTORY
Ms. Matoomealook timely appealed a January 4, 2002, determination that denied benefits under AS 23.20.379(e). The determination disqualifies her for 52 weeks beginning October 13, 2001and ending October 5, 2002. The determination reduces Ms. Matoomealook's maximum benefits by three weeks. It also warns she will not be eligible for extended benefits unless she terminates the disqualification by returning to work and earning twenty times the weekly benefit amount during the disqualification period. The issue is whether Ms. Matoomealook was discharged for the commission of a felony or theft in connection with her work. 


FINDINGS OF FACT
Ms. Matoomealook applied for unemployment insurance benefits on March 2, 2001.  The weekly benefit amount is $150.  She last worked for Inupiat Community of the Arctic as a pull-tab or bingo clerk.  She earned $17 per hour, and generally worked various afternoon shifts from 5:00 PM to 10:30 PM. 

On October 13, 2001, Ms. Matoomealook walked into the police department and reported a robbery at the employer's place of business.   She informed the police that a man dressed in black, with a black hood over his head, and black shoes, pointed a gun at her and demanded money.  After the robbery, she walked approximately two blocks to the police station to report the incident.

On October 15, 2001, Ms. Matoomealook went to Sgt. Scmitt's apartment and handed him a plastic bag of money.  She appeared excited and told him that the same man that had robbed her gave her the bag of money.  She reported that the robber had given her the money when she went to visit her mother at the Senior Center.  He reportedly did not say anything to her, but returned the money, then walked away.

October 20, 2001, Sgt. Scmitt of the North Slope Borough Police Department interviewed Ms. Matoomealook at the police station.  He and Ms. Matoomealook live in the same apartment building and are casually acquainted.  Sgt. Scmitt recorded statements made by Ms. Matoomealook and informed her that she could leave at any time.  Ms. Matoomealook admitted that Mr. Okakok telephoned her at work at approximately 9:00 PM and told her he wanted the pull-tab money.  She took the money out, and gave it to him when he came to the place of business approximately 25 minutes later.  She believed that she would receive some percentage of the money.  After he left, she walked to the police department and reported a robbery committed by a masked robber with a gun.

After reporting the robbery, Ms. Matoomealook stated that she returned home on October 13, 2001.  Mr. Okakok was lying on her living room floor, and there were several others in her home at the time. The larger bills were missing from the bag of money.  Mr. Okakok was inebriated, and she could not ascertain where the remaining stolen money went.  She did not mention to the police that she took the money from Mr. Okakok until the October 20, 2001 meeting with Sgt. Scmitt.  She was apparently afraid that she might get into trouble, so she gave the money to Sgt. Scmitt on October 15.  Approximately $1833 in cash was missing from the employer's cash register, and approximately 50% was returned on October 15, 2001.  

The employer discharged Ms. Matoomealook after learning that she had been involved with the October 13, 2001 robbery.  The employer has not recovered the remaining funds.  

 
PROVISIONS OF LAW
AS 23.20.379(e)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. 

8 AAC 85.095 

(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and 




(B)
the act was not justified under AS 11.81.300 - 11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; and 



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.  


CONCLUSION
The Employment Security Division, Benefit Policy Manual, MC 140 provides in part:

MC 140.1
AIDING OR ABETTING
If a worker aids, encourages, or incites another person to actions against the employer that the worker knows are illegal or dishonest, or if the worker knows that the employer has been defrauded and does not inform the employer of the dishonest act, the worker is aiding and abetting the act of dishonesty and a discharge is for misconduct in connection with the work.

The act of aiding and abetting must be proved.  A mere suspicion on the part of the employer is not sufficient (A‑4631.)

MC 140.3
THEFT OF PROPERTY

For a discussion of felony-theft, see MC 140.4, "Felony or Theft."

A.  
General


A worker who is discharged for stealing or improperly acquiring property is discharged for misconduct.  The problem may lie in determining whether the act complained of was in fact done by the worker.  Often, the only evidence of theft is that the property is found to be in the possession of a worker who is not authorized to have it.  In such cases, it is the worker's burden to show how and why it was acquired.  

B.
Theft of Employer's Property
1.
General

Theft is:

· actual taking of money or property;

· personal use of property or equipment of the employer without permission and in excess of allowable usage; 

· changing prices to obtain property at a reduced cost; or

· access to employer's property without permission.  

2.
Theft of cash or property

a.
General


Theft of cash is misconduct, regardless of the amount taken and regardless of the worker's intention to repay the employer.  It is not necessary that formal charges be filed or that the worker be found guilty in a court of law.  It is also unnecessary that the employer have an explicitly stated policy against such acts or that the employer warn the claimant before such theft is considered misconduct.  However, the theft must be proved.  The fact that the employer suspects the worker of theft may be cause for discharge, but the discharge is not for misconduct without both proof and a finding that the behavior had not been condoned….

C.
Report of Act or Charges Filed

Either an employer must report the worker's felony or theft to the appropriate law enforcement authority, or someone must file charges against the worker.

D.
Preponderance of Evidence

There must be a preponderance of evidence that the worker committed the act.  Therefore, the worker does not need to have been convicted, and even an acquittal, dismissal of the charge, or plea to a lesser charge allows a finding of misconduct under this statute.  A preponderance of evidence means that the balance of the evidence, as weighed against the contrary position, convinces the adjudicator that the claimant committed the act. 

Example: In Thompson (97 0290, March 10, 1997) Ms. Thompson admitted to having misappropriated more than $500 from the employer without justification.  The employer reported the theft to the appropriate authorities.  Since all five criteria were established, the act was misconduct under the provisions of AS 23.20.379(e).

Ms. Matoomealook was discharged for her part in the theft of $1833 from the employer's business.  She reported the theft to the proper authorities, and later admitted to her own guilt.  She has not been convicted of the crime, but she did admit to her involvement with the theft.   On October 15, 2001, she returned some of the employer's money.  On October 20, 2001, Ms. Matoomealook voluntarily confessed her involvement to Sgt. Scmitt.  Therefore, she was discharged for a commission of a felony or theft in connection with the work, and benefits are disqualified accordingly.   

  
DECISION
The January 4, 2002, discharge determination issued under AS 23.20.379(e) for commission of a felony or theft in connection with the work is AFFIRMED. Ms. Matoomealook is denied benefits beginning with the week ending October 13, 2001 and continuing through October 5, 2002.  She may not be eligible for extended benefit programs.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on April 17, 2002.
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