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CASE HISTORY

The claimant timely appealed a February 21, 2002 determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Hayes began work for this employer on April 1, 2001. His employment ended February 1, 2002. At the time his job ended, he worked as a sheet metal installer on a job at Elmendorf Air Force Base paying $25 per hour. The hours varied, but he generally began work at 8 a.m. and worked eight to ten hour days.

Mr. Hayes was discharged on February 1, 2002 after he failed to appear for work the two previous days. He also failed to call the employer to inform his supervisor he would not be to work.

Mr. Morlan, the superintendent, personally warned Mr. Hayes more than once, that if he could not work he was required to call in to notify the employer. Mr. Hayes was fired for continuing to break that policy.

Though he admits to being absent without calling in numerous times as well as on the two days before his discharge, Mr. Hayes contends it was not his fault. He was going through a divorce at the time and was "hiding out" from the police so his wife would not have him arrested again. He had previously pled no contest to a domestic violence charge and he contends his wife was trying to get him arrested again. On the two days before his discharge, Mr. Hayes contends he could not get to a phone as he was staying in the Mat-Su valley and had no car and no phone. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

It is neither credible nor reasonable that Mr. Hayes would have had no opportunity to make a call to his employer on the two days prior to his discharge. He was put on notice that he must call-in or face termination. The employer gave ample warning, and 

Mr. Hayes failed to head the warning. An employer has the right to expect employees to appear for work as scheduled, or to notify the employer when they cannot. In this case, the claimant has shown a wilful disregard of his employer's interest. He was discharged due to misconduct connected with his work.

DECISION
The February 21, 2002 determination is AFFIRMED. Mr. Hayes is denied benefits beginning with the week ending February 9, 2002 through the week ending March 16, 2002. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 2002.
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