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CASE HISTORY

Mr. Dimascio timely appealed a determination issued on February 21, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Dimascio last worked for the Crazy Horse, Inc. during the period August 2001 through December 22, 2001. He earned $6 per hour plus tips for part-time work as a disc jockey (DJ). Mr. Dimascio was discharged effective December 23 for playing inappropriate music.

Throughout his employment, the owner, Ms. Johnson, and her sister told Mr. Dimascio not to play rap music or music with words like nigger, “ho” (whore), or bitch. All DJs were told the same thing and the dancers knew of the policy. The dancers, however, would “burn” their own CDs and bring them to the club. Mr. Dimascio always asked the dancers if the music met the employer’s standards. Sometimes the dancers would lie and indicate it was okay or that it had been played before. It was only from the dancers’ CDs that 

Mr. Dimascio inadvertently played inappropriate music.

Mr. Dimascio argues that the employer would permit rap music at times and even derogatory language music if the crowd was spending a lot of money and it was the type of music the crowd wanted. At other times, Mr. Dimascio and other DJs would get yelled at for playing the same songs that had been okay before.

On December 22, Ms. Johnson’s sister heard what she believed to be inappropriate music. Mr. Dimascio contends the music was close to rhythm and blues rather than rap. He had also played that same song previously (on a different night) without repercussion. Ms. Johnson decided to fire Mr. Dimascio after the December 22 incident.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear for this hearing establishes 

Mr. Dimascio’s testimony to be more credible.

The record establishes that Mr. Dimascio and the other DJs were given mixed signals/instructions regarding the type of music to be played. The employer would allow inappropriate music on nights when the crowd demanded it. The song in question had been played before without a reprimand. Mr. Dimascio attempted to follow his employer’s instructions but was not always successful.

Given the erratic instructions of the employer and the fact that the dancers would not always be truthful regarding their music, 

Mr. Dimascio did not willfully or wantonly disregard his employer’s interests. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on February 21, 2002 is REVERSED. Benefits are allowed for the weeks ending December 22, 2001 through 

January 26, 2002, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 20, 2002.
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