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CASE HISTORY

On February 28, 2002 Ms. Schwartz appealed two determinations. One determination, dated February 28, 2002, denies extended benefits under AS 23.20.406 holding Ms. Schwartz has not terminated a prior disqualification for voluntarily leaving work without good cause.  The second determination, dated August 23, 2001, disqualifies her under AS 23.20.379 for voluntarily leaving suitable work without good cause.

The issues are whether a voluntary leaving determination renders 

Ms. Schwartz ineligible for extended benefits and whether the Tribunal can accept her appeal of the voluntary leaving determination as if timely filed.  


FINDINGS OF FACT
Exhibit 3 contains the text of the August 23, 2001 determination that disqualifies Ms. Schwartz for voluntarily leaving suitable work without good cause. The six-week disqualification imposed by the determination begins June 24, 2001 and ends August 4, 2001. 

Ms. Schwartz did not work during the six-week disqualification.

Ms. Schwartz filed her appeal on February 23, 2002 after she learned she was denied extended benefits determination. 

Ms. Schwartz did not appeal the August 23, 2001 voluntary leaving determination within 30 days after it was issued because she contends she did not receive it.

Exhibit 2 contains a copy of the appeal rights pre-printed on the

reverse of nonmonetary determinations mailed to claimants and

employers. The appeal rights warn:

     THE 30 DAY APPEAL PERIOD MAY BE EXTENDED ONLY IF THE DELAY IS

     FOR REASONS BEYOND YOUR CONTROL.

Ms. Schwartz contends mail from the Employment Security Division (ESD) is addressed to lot “123” rather than “I23.” Exhibit 6 indicates Ms. Schwartz has only had one address with the ESD, which is the “I23” lot number. Sometimes Ms. Schwartz gets mail for others in her trailer park. Once, mail for her daughter was delivered to another trailer. Ms. Schwartz’s mail box is accessed only by key.

Exhibit 5 identifies the dates Ms. Schwartz was paid for the weeks ending August 18, 2001 through November 10, 2001. For each of the bi-weekly periods she filed for, Ms. Schwartz received and negotiated a benefit check within a week or 10 days from the date she filed her certifications.

At the point she opened her claim for benefits, Ms. Schwartz admitted to receiving a claimant handbook and instructions about filing through Victor.


PROVISIONS OF LAW
AS 23.20.406 provides in part:

     (h)  An individual is not eligible to receive extended

          benefits for any week of unemployment in the individual's

          eligibility period if the individual has been

          disqualified for benefits because the individual

          voluntarily left work, was discharged for misconduct, or

          refused an offer of suitable work, unless the

          disqualification imposed for those reasons has been

          terminated in accordance with AS 23.20.379(d)….

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker

          (1)  left the insured worker's last suitable work

               voluntarily without good cause….

     (d)  The disqualification required in (a) and (b) of this

          section is terminated if the insured worker returns to

          employment and earns at least eight times the insured

          worker's weekly benefit amount….

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….


CONCLUSION
Alaska extended benefits law provides an individual is not eligible

for extended benefits if she fails to terminate a voluntary leaving disqualification on her unemployment claim.  

Ms. Schwartz did not terminate the voluntary leaving determination by returning to work and earning at least eight times her  unemployment weekly benefit amount during the six-week disqualification period. Ms. Schwartz is not eligible for extended benefits. 

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 


There is a presumption that mail which is properly addressed 
and placed within the U.S. mail system will be timely 
delivered to that address. Only if it can be shown that some 
circumstance occurred which prevented or reasonably can be 
shown to have prevented the delivery of the mail can that 
presumption be overcome...and the fact that he did receive 
the packet of documents would strengthen the presumption that 
mail is correctly delivered to his address.  


Ms. Schwartz has not overcome the presumption that her mail was properly addressed and delivered. Therefore, the Tribunal concludes that she was properly notified in August 2001 of the findings of the Alaska Employment Service that she left work voluntarily without good cause. 

Ms. Schwartz has not established circumstances beyond her control prevented her from filing a more timely appeal. The voluntary leaving determination became final before Ms. Schwartz filed the February 2002 appeal. This Tribunal does not have jurisdiction to consider the matter further.

DECISION
The February 28, 2002 extended benefits determination is AFFIRMED. Extended benefits remain denied as shown on the determination.  

The appeal of the August 23, 2001 voluntary leaving determination is DISMISSED as untimely filed. The determination remains unchanged. Benefits remain denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2002.
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