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CASE HISTORY

Mr. Bader timely appealed a determination issued on March 8, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Bader worked for Browning Timber of Alaska, Inc. (Browning) on January 16 and 17, 2002. He earned $13 per hour for temporary full-time work as a ground man. Mr. Bader’s employment ended effective January 18.

On January 16, Mr. Bader was contacted by the employer’s foreman about temporary work. The foreman had several days of work if 

Mr. Bader was interested. Mr. Bader accepted the offer. On 

January 17, the foreman advised Mr. Bader that only two days of work remained and if he wanted to look for another job, he could.

Mr. Bader received information on January 17 that Western Geophysical would be hiring for a proposed pipeline in the area. Mr. Bader got an application and was told the hiring foreman would be at a nearby job shack the following day at 9:00 a.m. Mr. Bader decided to complete the application and try to meet with the representative from Western Geophysical on January 18. He opted not to report to work that morning for Browning.

About 30 minutes after Mr. Bader was scheduled to report to work, the foreman for Browning arrived at Mr. Bader’s home. The foreman was upset Mr. Bader had not been at the job shack to get a ride to the job location. Mr. Bader indicated he wanted to complete the application and take it to Western Geophysical. The foreman became agitated. Mr. Bader asked if he should report to work after 

9:00 a.m. The foreman said no and not to show up the next day either. Mr. Bader assumed he was fired at that point.

Mr. Bader had planned to finish out the work with Browning until the foreman told him not to bother reporting for work. He did not call the employer to advise of his pending delayed arrival for work on January 18 because he did not have the foreman’s cell phone number with him. Mr. Bader did not think to look up the foreman’s number in the local telephone book. He had worked for Browning during the fall 2001 timber season but did not have the phone numbers with him.

Mr. Bader did not have an appointment with the Western Geophysical representative on January 18. He had hoped to meet with the representative when he took his job application to him. Mr. Bader did not meet with the representative when he took the application in because the representative was busy.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide whether this work separation was a quit or a discharge. In Flores, Comm’r Dec. No. 96 2183, 

December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

Since Mr. Bader had two full shifts remaining, the fact that he was to be laid off has no bearing in this matter. The Tribunal must decide this issue based on the events of January 18. In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

Mr. Bader had planned to finish out the work with Browning until the foreman told him not to bother reporting for work. Therefore, this work separation will be decided on the basis of a discharge wherein the employer bears the burden to show misconduct connected with the work.

There is no dispute that the employer advised Mr. Bader to look for and accept other work due to the temporary nature of the job at Browning. While Mr. Bader should have tried to get in touch with his employer, the Tribunal views his inaction as a good faith 

error in judgment. Therefore, the disqualifying provisions of 

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on March 8, 2002 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending January 19, 2002 through February 23, 2002, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 5, 2002.
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Hearing Officer

