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CLAIMANT:
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ITAGIA SAENA  


    


TJM WESTERN INC

CLAIMANT APPEARANCES:



 EMPLOYER APPEARANCES:

ITAGIA SAENA





 NONE

ESD APPEARANCES:

None

CASE HISTORY
The claimant's appeal was taken from a notice of determination issued on February 28, 2002, that denied benefits under AS 23.20.379 on the ground that the claimant left his last suitable work voluntarily without good cause. 


FINDINGS OF FACT
Mr. Saena last worked as a security monitor for TJM Western at a halfway house in Anchorage.  He worked for the employer from November 5, 2001 through February 3, 2002.  He generally worked forty hours per week, on a varied schedule.  He earned $10 per hour.  His claim for unemployment insurance benefits began on February 17, 2002.  The weekly benefit amount is $184 plus dependents allowance on the claim.  

The employer required that Mr. Saena attend a one-week training program during the day. After the initial training program, the employer assigned Mr. Saena to the swing shift.  He also worked the day occasionally.  The business operates 24 hours per day, and Mr. Saena provided security to monitor inmates.  

At the time of hire, Mr. Saena informed the employer that his family provides 24-hour care for his mother as she is blind, diabetic, and requires dialysis three times per week.  His wife is a teacher and she works a regular day shift.  His sister works from 6:00 PM to 2:00 AM as a janitor.  Mr. Saena informed the employer that he needed to work the graveyard so that he could provide care for his mother during the day.  The employer agreed to the graveyard shift, but then did not assign Mr. Saena to the desired shift on a regular basis.  He informed the supervisor several times that he needed to work the graveyard shift.  The supervisor informed him that they were training new employees and they needed him to work the swing and day shifts.  He worked a total of three graveyard shifts. The last posted schedule showed a split shift with two day shifts, and three swing shifts.  Mr. Saena decided he could no longer work the varying shifts, and he quit work in order to continue to care for his mother.  Mr. Saena, Ms. Saena, and his sister were unable to accommodate the employer's various schedule changes, and still maintain 24-hour care for their mother.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents . . ..


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . 

CONCLUSION
The decision to quit must be reasonable in view of all the facts, but there must also be no reasonable alternative.  This means that quits for domestic reasons must be for compelling reasons.  In Mausolf, Comm'r Dec. No. 9129701, April 26, 1991. 

The illness of others is good cause for leaving work if the illness actually required the worker to be absent from work, and the worker could not get a leave of absence or the nature of the illness was such that a leave of absence would be impractical.  Hallum, Comm’r. Dec. 87H-UI-244, October 27, 1987.

In Przekop, Comm’r. Dec. 9229723, May 5, 1993, the Commissioner held that an absence from work to care for an ill or disabled person is considered necessary only if the illness or disability requires close personal care during the worker's normal working hours, the worker has a moral or legal obligation to give the care, and no other person or agency may reasonably be delegated to give the care.

Mr. Saena left work in order to provide care for his ill mother.  A leave of absence was not practical under the circumstances.  Mr. Saena attempted to adjust his schedule, but the employer was unable to assign the agreed upon graveyard shift on a routine basis.  Mr. Saena had a moral obligation to provide care for his mother. Therefore, Mr. Saena has provided compelling reason for leaving available work. Accordingly, benefits are allowed, if otherwise eligible.

DECISION
The determination issued on February 28, 2002 under AS 23.20.379 is REVERSED. Benefits are allowed for the weeks ending February 9, 2002 through March 16, 2002, if otherwise eligible. The reduction to the claimant's maximum benefit entitlement is restored, as is eligibility for extended benefits, if otherwise eligible.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed this April 4, 2002, in Juneau, Alaska.
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Cynthia Roman, Hearing Officer

