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CASE HISTORY

Mr. Schwulst timely appealed a March 14, 2002 determination that denies benefits under AS 23.20.379 holding he voluntarily left suitable work with Fairweather Forecasting, Inc. without good cause. The determination incorrectly identified the employer. The correct employer is Veritas DGC. On April 12, 2002, Dan Dooley represented Veritas DGC in hearing 02 0627 and waived the employer’s rights to have a notice of hearing mailed to Veritas DGC at least ten days prior to the hearing.

The issue is whether Mr. Schwulst voluntarily left suitable work with Veritas DGC without good cause or whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Schwulst started his North Slope vibe operator job in the first or second week of January 2002. He last worked on January 30, 2002. At the time Mr. Schwulst's work ended, the employer paid him $8.50 per hour to work approximately 12 hours per day on seven days per week.

Mr. Schwulst is six feet, six inches tall and weighs approximately 300 pounds. On January 30, 2002, he told a five feet, four inches tall coworker who weighs about 130 pounds to stop giving him orders. The coworker made a vulgar hand motion toward Mr. Schwulst then pointed his hand as if it were a gun and pulled his finger as if to shoot Mr. Schwulst.

When Mr. Schwulst’s field crew returned to camp on January 30, Mr. Schwulst told a supervisor he had to quit so he did not have to hurt anyone. The supervisor told Mr. Schwulst that he did not want him to go and he did not want him to hurt anyone. Mr. Schwulst was upset. Mr. Schwulst did not volunteer more information to the supervisor. The supervisor was not inclined to pry into information that Mr. Schwulst did not offer. The employer flew Mr. Schwulst from camp. If Mr. Schwulst had given more information, the employer could have at least placed Mr. Schwulst on a different field crew to get him away from the coworker.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

POLICY AND PRECEDENT
“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.
"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988, the Commissioner affirmed disqualification of a claimant for voluntarily leaving work without good cause. The Commissioner held, in part:


In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving. Although Mr. Dolivet was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.
In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner addressed Department policy that applies to a claimant who voluntarily leaves work due to actions of a coworker. The Commissioner held:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 


Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. In re Stusse, Commissioner Review No. 9228429, February 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993.
We agree with this policy, and applying it in the instant case, conclude the claimant did not have a compelling reason for leaving her job. It is doubtful the actions of the claimant's co‑workers rose to the level of abuse or harassment, but even if they did, the claimant did not give the employer adequate opportunity to correct the situation before she voluntarily quit.
CONCLUSION

Mr. Schwulst was absolutely correct to avoid hurting a coworker under the circumstancs he describes. The question becomes whether he took sufficient actions before quitting to allow unemployment insurance benefits to be paid without penalty under AS 23.20.379.

Mr. Schwulst assumes the burden of establishing good cause for leaving work because he voluntarily quit (see Tucker and Fogleson cited above). Good cause requires that the claimant had compelling cause to leave work and that he had no reasonable alternative but to leave when he did (see Missall cited above).

A claimant does not have good cause to quit if he leaves work without first discussing the problem with the employer (see Dolivet cited above) and giving his employer an opportunity to resolve the matter (see Stiehm cited above). Even if coworkers are abusing or harassing a claimant, a claimant does not have good cause to quit work if he leaves before giving the employer an opportunity to correct the situation (see Moeller-Prokosch cited above). 

Before quitting, Mr. Schwulst did not fully discuss with his employer the problem caused by his coworker. Before quitting, he did not give his employer an opportunity to adjust or correct the situation. Mr. Schwulst voluntarily left work without good cause as good cause is defined for unemployment insurance purposes.

DECISION
The March 14, 2002 determination is AFFIRMED. Mr. Schwulst is denied benefits beginning with the week ending February 9, 2002 through the week ending March 16, 2002. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2002.








Stan Jenkins







Hearing Officer

