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APPEAL TRIBUNAL DECISION
Hearing Date: April 12, 2002


Appeal Docket No: 02 0642

CLAIMANT:
MECHELLE GUIDRY

CLAIMANT APPEARANCES:


MECHELLE GUIDRY

ESD APPEARANCES:
None


CASE HISTORY
On March 14, 2002, Ms. Guidry appealed a determination dated March 1, 2002, that denied extended benefits under AS 23.20.406 holding she did not terminate a prior disqualification dated August 13, 2001, for voluntarily leaving work without good cause. 

The issues are whether Ms. Guidry filed a timely appeal of the voluntary leaving determination, and if not, whether Ms. Guidry is eligible for extended benefits.  


FINDINGS OF FACT
On August 14, 2001, the department mailed Ms. Guidry a determination that disqualified benefits for voluntarily leaving suitable work without good cause. The six-week disqualification imposed by the determination began July 14, 2001, and ended August 18, 2001. Ms. Guidry has had no additional work since leaving work on July 6, 2001.  She began her claim for unemployment insurance benefits on July 26, 2001. The weekly benefit amount is $230 plus dependents allowance.

Ms. Guidry filed for extended benefits because her regular benefits exhausted. She filed an appeal on March 14, 2002, after she was notified that she was not eligible for extended benefits.  Ms. Guidry did receive the determination that disqualified benefits for voluntarily leaving work, but she did not understand that she would be ineligible for Extended Benefits.  She did receive and read an unemployment insurance handbook at the time that she filed her new claim.  

On August 14, 2001, the Department mailed a determination to Ms. Guidry that read:

"You voluntarily left your work with 1st National Bank of Anchorage on July 6, 2001 to get married and relocate to you (sic) spouses home on (sic) Oregon.  While understandable these reasons are not compelling reasons for leaving work."

Ms. Guidry quit work to join her then fiancé who owned a home in Oregon.  She was apparently married shortly after relocating.  The information regarding the voluntary quit was not included in the appeal packet, and the exact circumstances of the quit are unknown.   


PROVISIONS OF LAW
AS 23.20.406 provides, in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

AS 23.20.340 provides in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
A claimant who files a late appeal must show that the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . ."  A claimant need show only some cause for a short delay; for longer delays more cause must be shown. Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

The Department mailed a notice of determination regarding the voluntary quit determination to Ms. Guidry, and she did receive the determination.  She also received the unemployment insurance handbook mailed to her address of record.  Ms. Guidry filed an appeal approximately six months beyond the original appeal period.  She has not provided compelling reason for failing to file a more timely appeal.  

However, according to the Department's Electronic Processing Manual (EPM):

V. AGENCY ERROR


A. MISAPPLICAITON OF LAW


2. After 30-day appeal period ends - Continuous jurisdiction



a.
Under AS 23.20.340 (b)(4), a supervisor may redetermine a decision if:




1.) The 30-day appeal period has passed; and




2.) The benefit year has not ended; and


3.) The decision was clearly contrary to law, representing a misapplication of law by the department.  This is not meant to be used to second guess a decision made on the case or to reverse judgement calls. 

The Employment Security Division, Benefit Policy Manual provides in part:

VL 155.4
MARRIAGE, DIVORCE, OR RECONCILIATION

A. Marriage


A worker who quits to get married has left employment without good cause, since this can be accomplished without leaving work.  However, a worker who quits to get married and to accompany or join a spouse in another locality has compelling reasons for leaving employment, if the worker meets the criteria stated in VL 155.2, "Home, Spouse, or Children In Another Location."

Example: A claimant quit her job in order to marry and move with her husband-to-be who was military and transferring out of the state.  The Tribunal held that, since she worked up to five days before her move, she quit for good cause.  (DeNunno, 97 1682, August 20, 1997)

The obligation to maintain a common domicile, and the other obligations of marriage, always give a married claimant good cause to quit to prevent or end a permanent marital separation, provided the decision is reasonable in view of all the circumstances; quitting is the only reasonable alternative; and the claimant acts in good faith consistent with a genuine desire of retaining the job.  In Fosselman, Comm'r Rev. No. 9123328, February 7, 1998.

The decision to quit must be reasonable in view of all the facts, but there must also be no reasonable alternative.  This means that quits for domestic reasons must be for compelling reasons.  In Mausolf, Comm'r Dec. No. 9129701, April 26, 1991. 

Ms. Guidry left work in order to marry a person that had a home in Oregon.  Leaving work to marry in another location may be with good cause if the circumstances are compelling.  The claimstaker provided no other reason for the disqualification of Ms. Guidry's benefits other than that she quit work to marry.

There is no evidence that Ms. Guidry did not meet the standards under 8 AAC 85.095 (c) (2) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leave work; and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and …

Since Ms. Guidry's voluntary separation from work involved marriage, and there is evidence that there may have been a misapplication of law, the matter will be remanded to the Call Center for further investigation and possible redetermination.   Alaska extended benefits law provides an individual is not eligible for extended benefits if a claimant fails to terminate a voluntary leaving disqualification on their unemployment insurance claim. The outcome of the investigation will determine Ms. Guidry's eligibility for extended benefits. 


DECISION
The March 1, 2002 extended benefits determination is REMANDED. Extended benefits remain denied as shown on the determination until a new decision is issued regarding the voluntary leaving determination.  

The appeal of the August 13, 2001, voluntary leaving determination is REMANDED to the Call Center for additional investigation of the last employment. The determination remains unchanged at this time. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on April 15, 2002.








__________________________








Cynthia Roman, Hearing Officer

