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STATEMENT OF THE CASE

On March 7, 2002, Ms. Carver timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Carver began working for Volunteers of America Texas on December 17, 2001. She last worked on January 15, 2002, but was paid through January 16. She earned $29,000 per year, which equates to $13.94 per hour. She worked 40 hours per week in her position as a Qualified Mental Retardation Professional (“QMRP”). As such, she was the supervisor for two group homes of six clients each. Her duties were to supervise staff, and make sure that the homes were run according to federal and state rules and that clients were given proper care. Ms. Carver described the clients as “severely retarded.”

Ms. Carver quit her employment on January 16 without having given prior notice. She had several reasons for quitting, all of which dealt with the neglect and abuse of the clients. Her reasons included the following:

1. When she began working, Ms. Carver found that case file note reports for clients had not been completed. Some clients’ case file reports had not been done for nine months;

2. Theresa Preskey, the director, asked her to complete the missing entries and to backdate them so they would appear to have been done on time. Ms. Preskey told her that Tiffany Rokohl, another QMRP, would sign these. Ms. Carver did not want to do this, considering it unethical;

3. While she was employed, a quarterly report became due. She submitted it on time, only to be told by Theresa Preskey, the director, that it had been done incorrectly. Ms. Preskey did not explain what was wrong with the report, but told her that they did not want to “red-flag” the State;

4. Entries were missing or incorrect from some of the clients’ case files. These missing entries also went back as far as nine months. These entries included

a. medication that had been prescribed. Because there were no entries, it could not be determined if the medication had been given;

b. doctor’s appointments that had been made. It could not be determined if the appointments were actually kept;

c. entries showing life-skills training that had been given, when, in fact, Ms. Carver learned the training had not been given. Life-skills training is required under 42 CFR 483 (exhibit 1, page 11);

5. When Ms. Carver was hired, she supervised a staff of six in one of the homes. However, four, including the home manager and the nurse, had been discharged, leaving Ms. Carver with two staff members, neither of whom could speak English. This meant that Ms. Carver had to take on those duties, as well as her own. Ms. Rokohl was delegated the task of hiring additional people. None had been hired, however, by the time Ms. Carver quit;

6. Ms. Carver was required, by the lack of staff, to give direct care to the clients. This was in violation of the employer’s policy that people who are not trained in CPR and first-aid should not give direct care;

7. Because of the lack of staff, Ms. Carver was putting in a considerable amount of overtime;

8. Ms. Carver has extensive experience in the management of residential homes and mentally ill homes. She had no prior experience in the management of homes for mentally retarded clients. She did not get any training in her job duties before she quit.

On January 3, Ms. Carver wrote a letter to Ms. Preskey and Ms. Rokohl, explaining some of the problems she had observed. She asked for a meeting to discuss those and to develop a plan for correcting those problems. Exhibit 1, pages 5 and 6. She received no response from either woman. On January 7, she wrote another letter, again asking for a meeting to discuss her concerns, some of which she delineates. Exhibit 1, page 15. In this letter, Ms. Carver also mentions she was told that, as soon as the State leaves, the “paper work and house will be ‘fixed’ and easier to manage.” She again had no response.

On January 16, Ms. Carver came to work and had a meeting with Human Resources and Ms. Preskey’s supervisor. Ms. Preskey’s supervisor agreed that Ms. Carver had not been properly trained and that there was no manual for the QMRP position. She was again told that the agency did not want to “red-flag” the State. Ms. Carver tendered her immediate resignation when she believed that she was being asked to do unethical duties, such as completing and backdating clients’ case files, and she felt that the clients were being neglected and abused, and their rights were being violated.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

“A worker who leaves employment that requires the worker to violate religious convictions or moral scruples, break a law, or to act contrary to a recognized code of ethics, leaves work with good cause. In the absence of a violation of law, a recognized code of ethics, or a worker's sincerely held religious beliefs, mere disapproval of the employer's method of conducting business is not a compelling reason for leaving work. Actual violations of law make the work unsuitable. . . . The worker must attempt to secure reasonable accommodations. The work or activity must directly, rather than indirectly, affect the worker's convictions. The worker must verify that the objectionable condition does in fact exist. . . . Not only outright illegal duties but even those that are highly questionable may give the worker good cause to voluntarily leave work. However, a worker must have a reasonable basis for the worker's belief in order for the worker to establish good cause.” Benefit Policy Manual, §VL 90.

It is the conclusion of the Appeal Tribunal that Ms. Carver voluntarily left suitable work with good cause. Her unrebutted testimony establishes that Ms. Carver’s concerns went beyond “mere disapproval.” In fact, at least one of the items about which Ms. Carver complained was “outright illegal,” violating the Code of Federal Regulations. She attempted to address her concerns to her supervisors, but without any success.

DECISION

The notice of determination issued in this matter on February 22, 2002 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Carver is allowed benefits for the weeks ending January 19, 2002 through February 23, 2002 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 11, 2002.


Dan A. Kassner


Hearing Officer

