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CASE HISTORY

Ms. Kratochwill timely appealed a February 27, 2002 determination that:

· under AS 23.20.360, reduces her unemployment insurance weekly benefits by $.75 for every $1.00 she earns over $50.00;

· under AS 23.20.379, disqualifies her for the weeks ending April 8, 2000 through May 13, 2000 and reduces her maximum benefit amount by three times her weekly benefit amount;

· under AS 23.20.387, disqualifies as weeks affected by fraudulent claims the 12 weeks ending January 1, January 15, February 12, February 26, March 11, 2000 and March 25 through May 6, 2000;

· under AS 23.20.387 and 8 AAC 85.380, disqualifies as additional penalty weeks applied for filing fraudulent claims the 52 weeks ending March 2, 2002 through February 22, 2003; and

· under AS 23.20.390, establishes a liability to pay $2,712.00 in overpaid benefits plus assesses $1,356.00 in penalties for filing fraudulent claims.

FINDINGS OF FACT

The Benefit Payment Control unit (BPC) issued the February 27, 2002 determination under appeal. The determination is a “BARTS” determination. BARTS determinations are generated using some level of automated computer review rather than the exclusive review and determination of an investigator.

The columns immediately below show the work and earnings the BARTS determination concludes Ms. Kratochwill fraudulently concealed on claims for benefits.




Claimant
Employer

Week
Benefits
Reported
Reported

Claimed
Paid
Work/Earnings
Hours Worked/Earnings
January 1, 2000
$226.00
None/$0.00
 2.5/$ 54.461

January 15, 2000
 226.00
None/ 0.00
 2.5/  54.461

February 12, 2000
 226.00
None/ 0.00
 5.0/ 108.921

February 26, 2000
 226.00
None/ 0.00
 2.5/  54.461

March 11, 2000
 226.00
None/ 0.00
 2.5/  54.461

March 25, 2000
 226.00
None/ 0.00
25.25/ 202.002
April 1, 2000
 226.00
None/ 0.00
  2.5/  54.461


None/ 0.00
15.75/ 126.002
April 8, 2000
 226.00
None/ 0.00
27.25/ 218.002
1 employer = R. Lawrence Campbell

2 employer = Wirum Properties LLC

The determination under appeal also holds Ms. Kratochwill fraudulently filed claims for the weeks ending April 8, April 15, April 22, April 29, and May 6, 2000 because those weeks fall within a six-week voluntary leaving work disqualification imposed by the determination.

Ms. Kratochwill filed by telephone weekly or biweekly claims for benefits for the 12 weeks ending January 1, January 15, February 12, February 26, March 11, 2000 and March 25 through May 6, 2000 that are addressed on the determination, plus the week ending March 18, 2000 that is not addressed on the determination. For each of these 13 weeks she answered “NO” to the claim question that asked “DID YOU WORK (EITHER SELF‑EMPLOYMENT OR FOR AN EMPLOYER)?“ The only other answer she could have chosen for that question was “YES.”

In denying benefits, the determination under appeal reflects conflicts between work, earnings, and job separation information provided by Ms. Kratochwill during telephonic claim filings against “Wage Earnings Audit” forms providing similar information from two separate employers: R. Lawrence Campbell and Wirum Properties LLC. BPC gave the most weight to the information from the two employers.

BPC sends blank Wage Earnings Audit forms to employers for completion. An employer’s responses on the forms should reflect information on the employer’s original business records.

Exhibit 9 is a copy of a Wage Earnings Audit form that BPC sent to R. Lawrence Campbell for completion. The form covers the calendar weeks ending January 1, 2000 through May 6, 2000. 

On Exhibit 9, the employer is required to provide various work and earnings information regarding Ms. Kratochwill including the first day actually worked, the last day worked, pay per hour, the reason work ended, the number of hours worked each day, and the total hours worked in each calendar week. 

Exhibit 9 omits Ms. Kratochwill’s first actual date of work. It omits her hourly pay. It shows the employer discharged her.

The determination under appeal does not address why Exhibit 9 omits material work and earnings information. The determination does not explain why it does not address the separation from work issue raised by the employer’s discharge response.

Exhibit 9 shows that Ms. Kratochwill did not work on any of the days in the week ending January 1, 2000. However, the exhibit shows she had 2.5 hours of work for the week ending January 1, 2000. The information on the document is contradictory. 

Exhibit 9 shows that Ms. Kratochwill worked 2.5 hours on January 4, 2000. However, the exhibit shows she did not work any hours during the week ending January 8, 2000. The information on the document is contradictory.

While one could speculate that perhaps the information on Exhibit 9 for the weeks ending January 1 and January 8, 2000 should be combined, the record fails to suggest against what week the combined information should be attributed.

Exhibit 9 also shows that Ms. Kratochwill worked 2.5 hours on March 16, 2000 for a total of 2.5 hours of work worth $54.46 in earnings for the week ending March 18, 2000.

Exhibit 16 contains a print representation of the answers Ms. Kratochwill provided when filing a telephonic claim for the week ending March 18, 2000. Exhibit 16 shows that for that week Ms. Kratochwill answered “NO” to the question “DID YOU WORK (EITHER SELF‑EMPLOYMENT OR FOR AN EMPLOYER)?“

The hearing exhibits do not provide a reason why the determination under appeal does not list the week ending March 18, 2000 as an issue week for which Ms. Kratochwill failed to report work and earnings. Ms. Bundick was unable to explain why the determination appears to miss a week for which work and earnings should have been reported.

Exhibit 9 shows work hours and earnings for Ms. Kratochwill as listed in the columns above. Ms. Kratochwill objects that the wage information on Exhibit 9 is incorrect. She states the employer always paid her $50 for one work session.

Exhibit 8 is a copy of a Wage Earnings Audit form that BPC sent to Wirum Properties LLC for completion. The form covers the calendar weeks ending January 1, 2000 through May 6, 2000.

Exhibit 8 correctly shows that Ms. Kratochwill’s work began on March 20, 2000 and ended on April 6, 2000 and the employer paid her $8.00 per hour. Exhibit 8 also correctly shows weekly work hours and earnings for Ms. Kratochwill as listed in the columns above.

Ms. Kratochwill voluntarily quit her housekeeping job with Wirum Properties LLC because the employer moved her to a building that required her to lift and carry a vacuum cleaner. Her employment application form warned that she could not lift vacuum cleaners due to previously existing carpal tunnel damage. Before quitting, Ms. Kratochwill complained to her supervisor that lifting vacuum cleaners damaged her health. The supervisor did not modify Ms. Kratochwill’s duties to protect her health. Ms. Kratochwill quit work only because her supervisor did not accommodate her need to avoid lifting vacuum cleaners.

As noted, Ms. Kratochwill claimed benefits by telephone for the week ending April 8, 2000. When filing her claim, she did not reveal that she had worked in that week, and she did not reveal that she had quit a job in that week.

Ms. Kratochwill contends that when filing she believed she did not have to report her earnings if she made under $50 in a week. She did not provide documents or an explanation to establish a reasonable foundation for that belief.

During the hearing, Ms. Bundick pointed out to Ms. Kratochwill that she (Ms. Kratochwill) made well over $50 per week when she worked for Wirum Properties LLC and she did not report those earnings. Ms. Kratochwill responded that she had been wrong to not report her Wirum Properties LLC earnings. Ms. Kratochwill did not provide an explanation for why she answered "NO” to claim questions that asked if she worked during a week in which she actually worked.


PROVISIONS OF LAW
AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387(a) provides:

An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.
POLICY AND PRECEDENT

In Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska), the Alaska Supreme Court addressed application of AS 23.20.379 to claimants who quit work for health related reasons. The Court held, in part:

. . . To find suitability the hearing officer was required to consider not only Wescott's "physical fitness" for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott's undisputed physical impairment, club feet.

Cases in other jurisdictions support this distinction between capability and suitability. For example, in Israel v. Bally’s Park Place, Inc., [660 A.2d 1259 (N.J. Super. App. Div. 1995)] a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery from alcoholism. The court held that Israel qualified for benefits even though her physician had released her back to work. The court decided that Israel was “not required to show...that her illness...prevent[ed] her from performing the duties of her employment,” but only that "the environment at her job aggravated her illness or will impair her continued recovery." Since Israel’s therapist expressed concern that the casino environment was "high risk," the appellate court concluded that Israel had met this standard. Although Israel was undeniably capable of performing her duties, the job was not suitable for her because it threatened her sobriety and recovery.

In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981), the Alaska Supreme Court reversed the Superior Court and reinstated a Commissioner decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would have suffered no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held,

We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information.  The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

In Drown, Comm’r Dec. 9325602, March 22, 1994, the Commissioner addressed the “material fact” aspect of AS 23.20.387. The Commissioner noted with approval:
The Superior Court has ruled that a fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979).
In Hunt, Comm’r Dec. 9426261, May 23, 1994, the Commissioner affirmed Department policy regarding presumptions of fraud arising from benefit claims. The Commissioner held: 

“[A] presumption of intent to defraud arises on the basis of the falsified claim itself.” In re Gillen, Commissioner Decision 9121667, Dec. 6, 1991.
The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Brueggemann, Comm’r Dec. 97 1049, August 19, 1997, the Commissioner of Labor and Workforce Development addressed the minimum evidence necessary to resolve work and earnings disputes in a fraud hearing. The Commissioner held:

The main evidence was a hearsay investigative report purportedly completed by an accountant of the claimant's former employer (Exhibit 9). Neither the accountant nor any other employer representative testified at the hearing.

The claimant at first contested the reported dates of employment, later conceding she couldn't remember when she worked. The work was performed in the fall of 1995, almost two years before the hearing. The claimant maintained she did not intend to conceal wages or other eligibility information.

Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross examine an employer witness who had direct knowledge of her employment. The investigative report did not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore did not support the disqualification in the face of the claimant's testimony that she couldn't remember when she worked.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing she was at most persuaded that the hearsay information on her dates of employment could be correct. That did not dispose of her due process right to confrontation.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner affirmed the need for the investigation unit to present more than hearsay to support an appealed fraud determination. The Commissioner held:

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion

The decision of the Employment Security Division Appeal Tribunal is SET ASIDE and the matter is REMANDED to the division’s investigation section for further fact finding and a new determination. The new determination will have further appeal rights and will supersede the division's previous determination and the Tribunal’s decision of February 24, 2000.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

Whether Ms. Kratochwill worked in a week is material for determining her eligibility for benefits (see Drown cited above). 

Each weekly claim Ms. Kratochwill completed asked her “DID YOU WORK (EITHER SELF‑EMPLOYMENT OR FOR AN EMPLOYER)?“ The question is clear and unambiguous.

For all the weeks in question, Ms. Kratochwill answered “NO” to that question that asked if she had worked. Under Hunt cited above, an incorrect “NO” creates a presumption that the falsified answer constitutes a fraudulent claim. Ms. Kratochwill fails to overcome that presumption. Ms. Kratochwill filed fraudulent claims for all weeks in which she concealed that she had worked. 

Under AS 23.20.360, Ms. Kratochwill’s earnings from Wirum Properties LLC must be prorated against her benefits as shown in the Findings above. Her failure to reveal those earnings on her claims for the weeks ending March 25, April 1, and April 8, 2000 render those claims fraudulent. Under AS 23.20.387, those three weeks must be denied as weeks affected by fraudulent claims, plus each week invokes a six-week penalty for a total of 18 penalty weeks.

The failure of Ms. Kratochwill’s Wirum Properties LLC supervisor to accommodate Ms. Kratochwill’s need to avoid lifting rendered unsuitable the work for that employer. Per Wescott v. State cited above, Ms. Kratochwill need not establish good cause for leaving unsuitable work to escape penalty under AS 23.20.379. The voluntary leaving disqualification will be reversed.

In Wescott v. State, the Supreme Court does not excuse a claimant from revealing on benefit claims that she worked or quit work, even unsuitable work. To the contrary in ESD v. Marsha Spafard and Jeffrey Krum, the Supreme Court held that concealing a voluntary leaving on a claim invokes a fraud penalty even if the claimant would have been allowed benefits without penalty under AS 23.20.379 if the claimant had only revealed the quit on her claim for benefits.

Per ESD v. Marsha Spafard and Jeffrey Krum, Ms. Kratochwill’s failure to reveal the separation from work with Wirum Properties LLC on her claim for the week ending April 8, 2000 renders that claim fraudulent. Under AS 23.20.387, the week ending April 8, 2000 must be denied as a week affected by a fraudulent claim. A six‑week penalty applies against that claim. The week affected disqualification and the six-week penalty will run concurrent with the penalties applied for failing to report work and earnings for the week ending April 8, 2000.

Ms. Kratochwill makes no unequivocal admission that salvages the hearsay evidence attributable to R. Lawrence Campbell. Under the Brueggemann and Russell Commissioner precedents cited above, the employer’s hearsay evidence provides an insufficient basis for a Tribunal decision. The insufficiency is compounded by the contradictions apparent on the face of the document. The work and earnings issues and the pendent separation from work issue associated with R. Lawrence Campbell must be remanded for further investigation and issuance of a reasoned redetermination by BPC.

Since the BARTS determination under appeal combined the Wirum Properties LLC and the R. Lawrence Campbell work and earnings issues in one determination, this decision will try to maintain the integrity of that combination to prevent an inadvertent 52-week penalty automatically arising in the remanded redetermination as a result of 8 AAC 85.380(c) cited above.

In its redetermination, BPC may apply under AS 23.20.387 and 8 AAC 85.380 only a six-week penalty against each week affected by a false statement. Six-week penalties arising for claims against weeks already held by this Tribunal decision to be affected by fraudulent claims must apply concurrently to the six-week penalties applied in the Tribunal decision. Six-week penalties for claims against weeks not held by this Tribunal decision to be affected by fraudulent claims apply consecutively to the penalty weeks applied by this Tribunal decision. The redetermination may add penalty weeks up to a maximum of 52 total weeks penalized by both this Tribunal decision and the redetermination.

Under AS 23.20.390, overpayments resulting from fraudulent claims invoke a monetary penalty equal to 50 percent of the overpayment. The remand for review of the work, earnings, and separation from work associated with R. Lawrence Campbell requires remand of the overpayment and penalty liabilities for recalculation.

DECISION
The February 27, 2002 fraud determination is MODIFIED and REMANDED as follows.

· Under AS 23.20.387 for concealing work and earnings from Wirum Properties LLC, Ms. Kratochwill is disqualified (1) for the weeks ending March 25, April 1, and April 8, 2000 as weeks affected by fraudulent claims and (2) for the 18 weeks ending March 2 through June 29, 2002 as penalty weeks for filing fraudulent claims.

· Under AS 23.20.379 for voluntarily leaving work with Wirum Properties LLC, Ms. Kratochwill is allowed benefits for the weeks ending April 8, 2000 through May 13, 2000, if she is otherwise eligible, and the three-week reduction of her maximum benefit amount is restored.

· Under AS 23.20.387 for fraudulently concealing her separation from work with Wirum Properties LLC, Ms. Kratochwill is disqualified (1) for the week ending April 8, 2000 as a week affected by a fraudulent claim and (2) for the six weeks ending May 25 through June 29, 2002 as penalty weeks for filing a fraudulent claim. 

· The issues of prorating, per AS 23.20.360, Ms. Kratochwill’s work and earnings associated with R. Lawrence Campbell and determining potential fraud and overpayment penalties and liabilities arising under AS 23.20.387 and AS 23.20.390, respectively, are remanded to BPC as noted in the Conclusion section above.

· Recalculation, per AS 23.20.390, of the overpayment liabilities and penalties arising from disqualifications applied due to Ms. Kratochwill’s work, earnings, and separation from employment with Wirum Properties LLC is remanded to BPC consistent with the Conclusion section above.

Ms. Kratochwill will have new appeal rights from the remand redetermination(s) issued by BPC. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 3, 2003.








Stan Jenkins








Hearing Officer

