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STATEMENT OF THE CASE

On March 27, 2002, Mr. Tice timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Tice began working for Costco Wholesale Corporation in 1998. He last worked on February 24, 2002. At that time, he normally worked 40 hours per week and earned $14.00 per hour. He was a major sales person.

Mr. Tice had been injured in August 2000 in a boating accident. On February 19, 2002, Captain Michael A. Valerio, a doctor with the US Air Force, authorized Mr. Tice to return to work, but with restrictions. Capt. Valerio told him he could continue to work until he could no longer handle it. Mr. Tice continued to work until February 24. On that day, he worked six hours before telling his supervisor that he could no longer handle the job.

On February 26, Mr. Tice wrote a note to Mark Sjoboen, the warehouse manager. Mr. Tice told Mr. Sjoboen that he would be unable to work for several days “due to unforeseen extraordinary circumstances.” Exhibit 12. On February 27, Mrs. Tice, on behalf of her husband, requested short-term disability paperwork. Mr. Tice said that he would need two to four weeks off depending on his doctor. Mr. Sjoboen faxed the papers to her along with a request for a leave of absence. They did not receive the papers back from Mrs. Tice.

On March 1, Mrs. Tice wrote a note to Mr. Sjoboen that she was still waiting for a call from the doctor’s office that the papers were ready for her to pick up. Mr. Sjoboen called and spoke with Mrs. Tice. She told him that Mr. Tice was still in the hospital. Mr. Sjoboen told her that they needed the papers back as soon as possible.

On March 8, Mr. Sjoboen had a telephone conversation with Mr. Tice. Mr. Sjoboen asked Mr. Tice to meet with him on March 11. On March 11, Mr. Tice met with Mr. Sjoboen. Mr. Sjoboen asked for the medical papers. Mr. Tice told him he was unable to get them because Capt. Valerio wanted the papers completed by an orthopedic surgeon, and Mr. Tice did not have an appointment until March 13. Mr. Tice then told Mr. Sjoboen that he had been incarcerated on a civil action from February 24 to March 9. Neither Mr. nor Mrs. Tice had told Mr. Sjoboen earlier that Mr. Tice had been in jail. Mr. Tice was in the medical wing of the jail.

Mr. Sjoboen gave Mr. Tice a written warning for “unauthorized leave of absence or failure to provide required documentation for a leave of absence” and “unauthorized absence for three consecutive days.” Exhibit 9. The warning was for violation of Costco policy 11.2.6 and 7. Mr. Sjoboen also suspended Mr. Tice pending investigation.

On March 12, after discussing the situation with his superiors, Mr. Sjoboen discharged Mr. Tice under the Costco policy that provides for the immediate termination of an employee for “sufficient and proper cause including but not limited to: Page #60 of the Employee Agreement - #7 Unauthorized leave of absence. . . Page #61 - #15 Proof or confession of dishonesty . . . Arrest and conviction of a felony; or other adjudication or where sentence is imposed. #10 Serious misconduct of any kind.” Exhibit 10. Mr. Tice had previously been discharged for incarceration in 1999.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

An employer has the right to ask for medical documentation of an employee’s illness. However, failure to provide that documentation is not a “wilful and wanton disregard of the employer’s interest” if the employee is unable to provide it because of some circumstance beyond his control. It is possible that Mr. Tice’s reasons were beyond his control. The Tribunal did not ask Mr. Tice if, had he not been in jail, he could have seen the orthopedic surgeon earlier than March 13. If it had been possible, the circumstances would not have been beyond his control.

However, in a prior decision, the Commissioner held that “[I]t is the holding and policy of this department that, when a person has been incarcerated and his employment is terminated for absenteeism as a result of incarceration, the termination is to be considered a discharge from employment.” Traylor, Comm’r Dec. 88H‑UI‑140, March 6, 1989. The reason that Mr. Tice was in jail may not have been connected with his employment. However, his absence from work because of the incarceration was not in his employer’s best interest. Further, while Mr. Tice may not have been totally dishonest with his employer, he was not totally honest. His fault here was not so much a problem of commission as omission.
It is the conclusion of the Appeal Tribunal that Costco Warehouse Corporation has established it discharged Mr. Tice for misconduct connected with the work.

Under AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker works less than full time and earns less than the "excess earnings" amount. Mr. Tice did not work and was not paid after February 24. The denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on March 21, 2002 is MODIFIED. Mr. Tice is denied benefits under AS 23.20.379 for the weeks ending March 2, 2002 through April 6, 2002. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 23, 2002.
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