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CASE HISTORY

Mr. Richter timely appealed a determination issued on March 11, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Richter last worked for Alaska Option Services Corporation (AO) during the period June 2001 through February 6, 2002. He earned $65,000 per year for full-time work as a programmer/analyst. 

Mr. Richter was discharged effective February 22 for failure to cooperate with the employer’s requests.

On or about January 31, 2002, Mr. Richter was asked to load onto the employer’s “LAN” (point B) a source code program. Mr. Richter had typically kept the source code on his personal computer’s (PC) hard drive (point A). He loaded one of three modules of the source code. Mr. Richter did not load the other two as they were “works in progress.”

Mr. Richter copied the two remaining modules to another personal computer in the lab (point C) to see if that computer’s compiler would work on the program. To get the modules to point C, he copied the modules from point A to point B, then to point C. Mr. Richter then “purged” (deleted) the files from point B. At the same time, he also sent a copy of the files to his home PC where he believed the compiler he owned would work on the program. Mr. Richter did not believe the compiler at point C would work. HHHe discovered he was correct in that belief just prior to meeting with management on February 6.

On February 3, a problem occurred that required Mr. Richter to fix something that “broke” in the computer system. Because of the problem, management discovered Mr. Richter did not keep the source code modules on the LAN. As a result, a meeting was held on February 6 to discuss management’s concerns regarding Mr. Richter’s methods of work.

During the meeting with Ms. Moneymaker (vice president) and 

Ms. Poulsen (manager of programmers), Mr. Richter was asked where the source code was located and accused him of purging the source code from the LAN. He physically showed the two women where the code was located. Mr. Richter indicated the code was password protected and “zipped.” He informed Ms. Poulson that he was working on the two remaining modules of the source code. Because of the work in progress, he had not loaded them to the LAN.

Ms. Moneymaker sent Mr. Richter home for the day and informed him by phone that he was not to return to work. She informed him that he was on administrative leave because of the source code and the dispute surrounding it. Mr. Richter had informed the employer several months earlier that he believed he “owned” the source code. That issue is still in dispute. Ms. Moneymaker did not explain what administrative leave meant.

On or about February 7, Ms. Moneymaker contacted Mr. Richter about the password protected source code files. He informed her he did not recall the password but that a computer file existed where he kept all his passwords. On February 8, Ms. Moneymaker again contacted Mr. Richter to inform him that the passwords file did not contain a password for the source codes. He informed her at that time that she needed to speak to his attorney. Mr. Richter refused to discuss anything further. The password, which he provided to the employer on February 15, consisted of 26 characters, numbers, and symbols.

Mr. Richter admits that he was uncooperative with Ms. Moneymaker and/or Ms. Poulson after February 6. He thought he had been fired. Mr. Richter’s attorney advised him not to say much to the employer until they (Mr. Richter and his attorneys) could meet. That meeting took place on or about February 15. Mr. Richter did not think to tell his employer that he was waiting to meet with his attorney.

On February 15, Mr. Richter emailed to Ms. Poulson the password for source code files and files he had sent to his home (Exhibit 17.) He went on to explain that he did not send any proprietary information to a former employer (NPC). The information he sent to NPC had nothing to do with AO operations. Mr. Richter also attached executable files he had at home. Mr. Richter had found it more convenient to have information at home to assist when he was on-call. It allowed him to do the work from home rather than go to the office at night or on weekends.

Exhibit 6 contains a summary of a telephone conversation between Ms. Norman, personnel, and an Employment Security Division representative. The employer contends that Mr. Richter was fired for “removing the application and when we questioning (sic) him about it he was not forthright about where the application was….”

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to participate in the hearing establishes Mr. Richter’s testimony to be more credible.

The Tribunal concludes that Mr. Richter did in fact provide the employer with the location of the files prior to his placement on administrative leave. His inability to remember the password is understandable, given the length (26). While Mr. Richter admits to being somewhat uncooperative with his former employer, he was acting on the advice of his attorney. Accordingly, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on March 11, 2002 is REVERSED. Benefits are allowed for the weeks ending March 2, 2002 through April 6, 2002 if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 29, 2002.
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