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CASE HISTORY

Ms. Chapman timely appealed a redetermination and a determination. The March 28, 2002 redetermination denies benefits under AS 23.20.378 holding that she did not satisfy availability for work requirements from January 27, 2002 through March 23, 2002. The March 21, 2002 determination holds Ms. Chapman liable under AS 23.20.390 to repay $744 in overpaid benefits.

FINDINGS OF FACT

Ms. Chapman established an unemployment insurance benefit year beginning date effective August 1, 2001 (Exhibit 16). At that time, she resided on St. Paul Island.

Ms. Chapman has about two years experience as a cook. She believes she could perform that work and hotel housekeeping work. She is also hoping to become certified as a caretaker for ill persons.

On Sunday, January 27, 2002, Ms. Chapman accompanied her mother to Anchorage where her mother underwent chemotherapy at the Alaska Native Medical Center (ANMC). On Wednesday, April 10, 2002, Ms. Chapman accompanied her mother back to St. Paul Island. Ms. Chapman anticipates accompanying her mother back to Anchorage on May 15, 2002 so her mother can have an operation.

Exhibit 3 contains a facsimile of a March 21, 2002 availability for work determination issued under AS 23.20.378. The determination states in part:

**** FACTS ****

You relocated to Anchorage on 1/27/2002 to care for an ill family member. You have not been available to seek and accept immediate full-time work outside caring for this ill family member since your relocation.

**** LAW AND REGULATION ****

AS 23.20.378, 8 AAC 85.350 and 8 AAC 85.354

An eligible individual may receive benefits or waiting week credit if, for that week, that individual is able to work and available for suitable work.

**** CONCLUSION OF FACTS ****

Under the law, in order to be eligible for unemployment insurance benefits, you are required to be available for full-time work during each week that you claim for benefits.  You have not met this requirement. Benefits are therefore denied beginning 01-27-2002.  This disqualification will end when you are available for full-time work.

Exhibit 2 contains a facsimile of the March 28, 2002 availability for work redetermination issued under AS 23.20.378. The redetermination states in part:

**** FACTS ****

When you contacted the Unemployment Insurance office on 3/26/02, you stated that you are now able and available to accept full time employment. You stated that if offered a job, a personal care attendant would be hired to care for your mother.

**** LAW AND REGULATION ****

AS 23.20.378, 8 AAC 85.350 and 8 AAC 85.354

An eligible individual may receive benefits or waiting week credit if, for that week, that individual is able to work and available for suitable work.

**** CONCLUSION OF FACTS ****

Based upon additional information, it has been determined that your unemployment insurance benefits will remain denied from 01-27-2002 but are allowed after 03-23-2002, if you are otherwise eligible.
The information in the “FACTS” section of the March 28, 2002 redetermination is not consistent with Ms. Chapman’s hearing testimony and Ms. Chapman’s actions while in Anchorage. Ms. Chapman’s testimony establishes the following findings, unless otherwise noted.

During Ms. Chapman’s travel to Anchorage, her sister worked as a housekeeper at a downtown Anchorage hotel. While in Anchorage, Ms. Chapman asked her sister if there was work at the hotel. Ms. Chapman’s sister appears to have thought there was. However, Ms. Chapman never contacted anyone with hiring authority at the hotel to check for work, because she did not know how to get to her sister’s downtown hotel.

At ANMC, Ms. Chapman asked the employee who greeted her mother if there were jobs openings at the medical center. After that, Ms. Chapman picked up an ANMC employment application. However, she never filed the work application or spoke to hiring personnel because the application called for a GED or diploma, which she does not have.

While in Anchorage, Ms. Chapman never applied for any work. She did not apply because she does not know how to get around Anchorage.

Ms. Chapman was in Anchorage solely to provide care for her mother. She has a brother who lives in Eagle River. But he is not able to provide care for their mother, because he works full-time for the weather service.

After returning to St. Paul Island, Ms. Chapman called the Aleutian Pribilof Island Association (APIA) office in Anchorage. APIA has funds to pay individuals to act as caretakers for their relatives.

Ms. Chapman told the APIA representative that she wanted APIA to hire her to be a caretaker for her mother. That is the only type of work Ms. Chapman is willing to do. The APIA representative told Ms. Chapman to come and see them when she returns to Anchorage.

On January 28, 2002, Ms. Chapman tried to use her usual toll-free number to file unemployment insurance benefit claims for the weeks ending January 19 and January 26, 2002. The automated telephonic filing system called Victor rejected her toll-free call and told her to dial a local Anchorage number.

On January 28, Ms. Chapman dialed the Anchorage local telephone number for Victor and filed claims for the weeks ending January 19 and January 26, 2002. While in Anchorage, she continued to call the Anchorage local number for Victor every two weeks to claim benefits for the prior two weeks.

Ms. Chapman’s unemployment insurance call center did not submit to the hearing record printed representations of Ms. Chapman’s Victor claims with responses to Victor questions. Those questions should have included information regarding availability for work and travel.

In February, Ms. Chapman called the Anchorage unemployment insurance call center to find out why she had not received benefit checks. The representative to whom she spoke told her to wait ten more days for delivery of the checks. The call center did not send to the hearing record copies of notes the representative made of Ms. Chapman’s call.

Exhibit 6 contains a copy of the March 21, 2002 overpayment liability determination under appeal. The determination holds Ms. Chapman liable to repay $744 in benefits received for the weeks ending February 2, 2002 through March 9, 2002. That $744 overpayment liability represents $124 payments for each of those six weeks.

Ms. Chapman believes her call center mailed the benefit checks for the six overpaid weeks to her St. Paul Island address during her travel to Anchorage. Ms. Chapman believes that she never personally received the checks.

On May 2, 2002, Ms. Chapman called her credit union and confirmed there was no activity on her personal account in February, March, and April 2002. It appears no one deposited the alleged overpaid benefit checks in her credit union account on her behalf without her knowledge. It is not clear whether someone might have cashed the checks through a store on St. Paul Island as Ms. Chapman usually does, or whether someone cashed the checks elsewhere.

Neither the call center nor the overpayment liability office sent copies of any of Ms. Chapman’s cashed benefit checks to the hearing record. The record is insufficient to establish what happened to those checks.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

8 AAC 85.350 provides:

(b) A claimant is considered available for suitable work for a week if the claimant . . .

(3)
meets the requirements of 8 AAC 85.353 during periods of travel . . . .

8 AAC 85.353 provides, in part:


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work that begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

POLICY AND PRECEDENT

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
“Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. In re Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983.” Affirmed in Wright, Comm’r Dec. 97 0766, July 18, 1997.

“Only if a person is exempt from the availability for work requirements through one of the statutory exemptions can benefits be paid if the person is unavailable for work. In this case, the claimant's travel made her unavailable for work during the week ending March 18. Even if incorrect information was given, that would not change the purpose of her travel or render her available.” Bennett, Comm’r Dec. 00 0725, June 6, 2000.
In Quist, Comm’r Dec. 9223774, March 31, 1992, the Commissioner affirmed longstanding Department policy holding

It is not required that the claimant be present every day in an area where he intends to seek work, but the claimant must at some point during the week make an effort to obtain employment in an area where he or she is willing and able to accept it. In re Hipsher, Dec. No. 81H-199, May 14, 1982.
In Reynolds, Comm’r Dec. 95 3091, March 6, 1996, the Commissioner held:

The Department now holds that a claimant is considered able and available for work if he is physically present and otherwise available in the labor market for the majority of the full‑time work week. We interpret this to mean a minimum of three full work days. A claimant whose travel would be disqualifying under 8 AAC 85.350(g) is ineligible only if the period of travel is longer than two days.

CONCLUSION

This decision is limited to Ms. Chapman’s period of travel. Ms. Chapman’s need to accompany her ill mother to Anchorage is not questioned. The issue is whether Ms. Chapman qualifies for unemployment insurance benefits while taking care of her mother, noting that unemployment insurance is not intended to substitute for disability or caretaker programs.

Ms. Chapman traveled outside her St. Paul Island labor market at the beginning of the week ending February 2, 2002. Her travel ended on April 10, 2002. For unemployment insurance purposes, her act of traveling creates a presumption of unavailability for work (see Wright cited above).

To receive benefits without penalty under AS 23.20.378, Ms. Chapman must qualify for an exemption to availability for work requirements (see Bennett cited above) or she must satisfy the travel requirements of 8 AAC 85.353 for the period in which she traveled. Ms. Chapman is in travel status each week in which she was not on St. Paul Island for at least three full workdays of the usual workweek (see Quist and Reynolds cited above).

Under certain circumstances, AS 23.20.378 provides exemptions from availability for work requirements if a claimant travels to receive medical treatments for herself or to accompany a spouse or dependent child needing treatments. Ms. Chapman did not travel to accompany her spouse or dependent child. She does not qualify for an exemption to availability for work requirements. She must satisfy availability for work travel requirements under 8 AAC 85.353 (cited above).

Ms. Chapman did not travel to Anchorage to accept an already existing offer of work or to establish or return to a residence immediately upon release from the armed forces (see 8 AAC 85.353(b)). To receive benefits for the period of her travel, she must show she made reasonable efforts to find work in the area of her travel.

During her time in Anchorage, Ms. Chapman did not make in-person work search contacts with individuals having the authority to hire, she did not contact the employer service office, and she did not register for work with a union (see 8 AAC 85.353(c)). Ms. Chapman did not satisfy availability for work travel requirements during her travel to Anchorage.

Benefits must be denied for the weeks in which Ms. Chapman traveled away from St. Paul Island. This will modify the disqualification dates imposed by the March 28, 2002 redetermination. That in turn may change the overpayment liability arising under AS 23.20.390. The overpayment liability will be remanded to the Benefit Payment Control (BPC) office for recalculation and redetermination. 

The hearing record fails to establish who cashed Ms. Chapman’s checks for the weeks ending February 2, 2002 through March 9, 2002. That issue will also be remanded to BPC for investigation and determination.

DECISION
The March 28, 2002 availability for work redetermination issued under AS 23.20.378 is MODIFIED. Ms. Chapman is denied benefits beginning with the week ending February 2, 2002 through the week ending April 13, 2002.

The March 21, 2002 overpayment liability determination issued under AS 23.20.390 is REMANDED to BPC for recalculation and redetermination.

The issue of who cashed Ms. Chapman’s checks for the weeks ending February 2, 2002 through March 9, 2002 is REMANDED to BPC for investigation and determination.

Ms. Chapman will have new appeal rights from any determination or redetermination issued by BPC.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 6, 2002








Stan Jenkins







Hearing Officer

