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CASE HISTORY

Ms. Mora timely appealed an April 4, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
This matter is marked by English and Spanish language barriers  necessitating the use of interpreters. The Tribunal and the two employer management participants, Tom Shepherd and Peggy O’Keefe, speak English and no Spanish. All other witnesses, except Miladay Baez, speak Spanish and apparently little English.

Luz Mora contends the employer’s failure to use adequate interpreters contributed to her discharge. The need for literal interpretations was clearly demonstrated during the hearing when professional interpreters engaged by the Tribunal at times misinterpreted words. The most dramatic example occurred when an interpreter interpreted a witness to say that she heard “fighting” in a hotel room when the witness actually said she heard “laughing” in the room.

The parties apparently did not tape record any of the events or interviews leading to Ms. Mora’s discharge. The hearing record is unclear as to how well the participants in the events and interviews communicated across language barriers as the situation developed.

Credibility is critical to this matter. In determining credibility, this decision relies first upon physical actions not subject to the vagaries of language interpretation then, when possible, upon a comparison of established physical actions to witness statements to determine the weight attributable to a witness’s testimony. 

The employer operates the Clarion Suites hotel in Anchorage where Ms. Mora worked as a room attendant. Ms. Mora began work in March 2000. The employer discharged her on March 20, 2002 for an incident occurring on March 18, 2002.

At the time Ms. Mora’s employment ended, the employer usually scheduled her to work five days per week from 9:00 a.m. to 5:00 p.m. with occasional overtime. The employer paid her $8.50 per hour.

Mr. Shepherd is the employer’s hotel manager. Exhibit 4 is an unemployment insurance questionnaire completed by the employer’s director of human resources, Ms. O’Keefe, on April 4, 2002 to explain why Ms. Mora’s job ended. The employer’s response on the questionnaire is consistent with Mr. Shepherd’s hearing testimony regarding why he discharged Ms. Mora. Exhibit 4, Page 2, Item 2 asks and the employer answered:

What occurred on the day of dismissal that prompted you to discharge the employee?

employee physically pushed another employee, was insubordinate towards her supervisor, left work without completing her assigned work, and misrepresented her completion of duties.
Exhibit 10 is a two-page “Memorandum to File” written by Mr. Shepherd on March 19, 2002. The memorandum heavily reflects Mr. Shepherd’s understanding of interpretations of statements made by Sonia Diaz. On Exhibit 10, Mr. Shepherd wrote:

At some point in her [Luz Mora’s] rage, Luz shoved Sonia and the force of the shove pushed Sonia into Margarita.
The last paragraph of Exhibit 10 summarizes Mr. Shepherd’s understanding of the interpreted statements of several people. Mr. Shepherd wrote:

There are several serious problems with this situation: assault on a employee(s), insubordination towards a supervisor (yelling), insubordination and reckless endangerment by “tossing” a clipboard, not completing assigned tasks and then lying to cover up deficiency potentially causing a hotel guest to get checked into a dirty room, causing the hotel to pay overtime due to not completing assigned tasks, creating a hostile work environment, use of intimidation, creating a disturbance in a public setting whereby hotel guests could be negatively impacted, and total disregard to authority and disrespect of the internal customer, her coworkers.

Mr. Shepherd discharged Ms. Mora for the problems outlined in his summary immediately above. The most serious violation was the “assault on a employee(s).” This alleged criminal offense occurred on March 18, 2002 around 4:00 p.m. when Ms. Diaz and Margarita Eusebio went to help Ms. Mora clean a room.

Ms. Mora was making the bed when Ms. Diaz and Ms. Eusebio arrived at the door of the room. Mr. Shepherd believes that Ms. Diaz and Ms. Eusebio entered the room and Ms. Mora shoved Ms. Diaz into Ms. Eusebio when Ms. Diaz tried to help clean the room.

The Tribunal sequestered witnesses so the testimony of one would not impact the testimonies of those that followed. The Tribunal also had witnesses physically reenact some incidents to eliminate potential interpretation problems. Utilizing that procedure, the hearing record conflicts with Mr. Shepherd’s understanding of the initial action that escalated into his discharge of Ms. Mora.

Ms. Diaz testified that on March 18 she and Ms. Eusebio entered the room to help Ms. Mora, she attempted to grab the sheets from Ms. Mora to make the bed with Ms. Eusebio right beside of her, and Ms. Mora became very angry and shoved her so hard that she fell against Ms. Eusebio.

Ms. Mora adamantly denies that she shoved Ms. Diaz into Ms. Eusebio. The employer has the burden to provide evidence sufficient to establish the accuracy of its assertion. The employer called Ms. Eusebio as a witness.

Ms. Eusebio is still employed by the employer. Ms. Eusebio contends that on March 18 she never entered the room in question. Her contention profoundly contradicts Ms. Diaz’s scenario.

The hearing tapes show that during the hearing, the Tribunal repeatedly warned Ms. Diaz that she was changing her testimony. Even after the first warning, Ms. Diaz continued to testify something occurred then later contradict her own earlier testimony. After being warned that her testimony changed, Ms. Diaz began to evade answering some of the questions directly asked of her. Ms. Diaz is not credible. Her testimony carries less weight than that of other witnesses speaking from direct observations.

On March 18, Ms. Eusebio never entered the room where she had been sent with Ms. Diaz to help Ms. Mora. On March 18, Ms. Mora did not assault Ms. Diaz or otherwise shove Ms. Diaz into Ms. Eusebio.

Ms. Diaz did enter the room while Ms. Mora was making the bed. Ms. Diaz attempted to grab the sheets from Ms. Mora so she (Ms. Diaz) could make the bed. Ms. Mora resisted.

Ms. Diaz repeatedly demanded that Ms. Mora hand over the sheets, because she did not want to clean the bathroom. Ms. Mora continued to resist, stating the room was hers to clean. Ms. Diaz crowded so closely behind Ms. Mora that when Ms. Mora finally gave in, straightened up, and turned to give her the sheets, the sheets may have brushed Ms. Diaz’s shoulder. However, Ms. Mora did not shove Ms. Diaz.

Ms. Diaz exaggerated her allegations of assault first to Maria Perez, the immediate supervisor of room attendants, then to Pedro Marales, the housekeeping manager, then to Mr. Shepherd. All three management personnel believed Ms. Diaz’s false allegation. The judgments and actions of management thereafter occurred with the mistaken understanding that they were dealing with an employee (Ms. Mora) who had assaulted another employee without provocation.

Before the room in question was cleaned, Ms. Perez had heard the raised voices of Ms. Diaz and Ms. Mora. She went to the room and ordered Ms. Diaz and Ms. Eusebio to leave the room for Ms. Mora to clean alone.

Ms. Perez arrived at the room scene upset by the voices she had heard from several doors away down a hallway. She apparently did not understand that Ms. Diaz had instigated the matter by unsuccessfully attempting to grab sheets out of Ms. Mora’s hands then demanding Ms. Mora hand over the sheets. Ms. Perez gives the impression that she had decided Ms. Mora was unilaterally in the wrong by the time she (Ms. Perez) sent Ms. Diaz and Ms. Eusebio away.

Ms. Perez felt that at the room scene Ms. Mora raised her voice toward her (Ms. Perez). Ms. Mora insists she responded to Ms. Perez in the manner that Ms. Perez spoke to her. Ms. Mora apparently was so upset by the situation and accusations developing rapidly against her that she spoke in fragments or muttered which added to the confusion. However, while it is understandable that Ms. Mora may have been loud because of an increasingly out of control situation, the hearing record fails to establish that Ms. Mora began yelling with hostility at her supervisor.

Ms. Mora finished the rooms assigned to her. She marked a form she carried on a clipboard to show which rooms she had cleaned. When she finished, she carried the clipboard and form to the office where Ms. Perez waited.

In the office where Ms. Perez was located, Ms. Mora dropped her clipboard on a desktop. Then she clocked out and left the workplace.

During the hearing, various witnesses physically reenacted Ms. Mora’s dropping of the clipboard. The demonstrations ranged from a vertical drop of a foot or so to an angled toss of perhaps two and a half feet or so from Ms. Mora’s hand to the desktop. No one demonstrated an aggressive or hostile toss that would have endangered anyone. The record fails to establish that Ms. Mora’s dropping of the clipboard varied dramatically from the ordinary way the clipboard might be turned in at the end of a shift by an employee in a hurry to leave work. The record fails to show Ms. Mora engaged in “reckless endangerment by ‘tossing’ a clipboard.”

Sometime after Ms. Mora turned in her clipboard and left work, Ms. Perez checked the rooms Ms. Mora had marked as cleaned. Ms. Perez allegedly found one room not cleaned to the employer’s standards. Ms. Perez’s report of the room’s condition led to Mr. Shepherd’s belief that Ms. Mora was guilty of “not completing assigned tasks and then lying to cover up deficiency.” Ms. Mora adamantly denies the allegation.

Before cleaning her last several rooms on March 18, Ms. Mora had been told that the hotel was full and guests would be arriving before 6:00 p.m. The hearing record fails to suggest how Ms. Mora could have expected to get away with marking an uncleaned room as cleaned without management discovering the truth. Even if Ms. Mora could have found a way to avoid cleaning a room without getting caught, as perhaps might happen with a room occupied for consecutive nights by the same people, the record fails to establish any motivation for her to do so.

During the hearing, Ms. Mora noted that she had cleaned the allegedly dirty room with another employee. The employer did not call that employee as a witness and rebut Ms. Mora’s testimony. Therefore, Ms. Mora’s direct testimony is sufficient to establish that she and another employee did clean the room to the employer’s standards and she properly marked on her clipboard form that the room had been cleaned. The record does not establish why the room would have become dirty by the time Ms. Perez checked it.

On March 19, Mr. Shepherd met with Ms. Diaz and Ms. Eusebio. Mr. Marales and Ms. Perez provided translation services. Ms. Diaz did most of the talking. Ms. Eusebio apparently would not contradict Ms. Diaz. Mr. Shepherd was impressed by how the alleged March 18 room incident upset Ms. Diaz. When Mr. Shepherd excused her, she gave him a hug and kissed him on the cheek.

On March 20, Mr. Shepherd met with Ms. Mora using Mr. Marales and Ms. Peres as interpreters. Ms. Mora requested that her accusers be identified and she be allowed to face them. Mr. Shepherd denied the requests.

At the March 20 meeting, Ms. Mora requested that Mr. Shepherd use impartial interpreters because she felt his interpreters were already against her. Mr. Shepherd denied the request.

Through Mr. Marales’ translation, Mr. Shepherd demanded perhaps a dozen or so times during the March 20 meeting that Ms. Mora admit she had shoved Ms. Diaz on March 18. Ms. Mora kept responding that she did not push anyone.

In the March 20 meeting, Ms. Mora kept asking how long they were going to keep asking the pushing question. Through Mr. Marales’ interpretation of Mr. Shepherd’s statements, Ms. Mora was told she would be asked the question until she accepted that she had pushed those two people (Ms. Diaz and Ms. Eusebio).

During the hearing, Ms. Mora contended that Mr. Marales told her in the March 20 meeting that if she did not accept that she had pushed the two people she was fired. Mr. Shepherd did not recall Mr. Marales as a witness to have him rebut Ms. Mora’s contention. Therefore, Ms. Mora’s contention becomes fact. On March 20, the employer threatened to discharge Ms. Mora if she did not admit she pushed Ms. Diaz into Ms. Eusebio.

At some point in the March 20 meeting, Mr. Marales apparently interpreted to Mr. Shepherd that Ms. Mora admitted to pushing Ms. Diaz in a moment of craziness. Ms. Mora adamantly denies ever saying that. The testimonies of Mr. Marales and Ms. Mora equally offset each other on this point.

The party making an assertion has the burden of providing evidence of sufficient quality and quantity to establish the assertion as fact. The employer failed to supply corroborating evidence to establish that on March 20 Ms. Mora admitted to pushing Ms. Diaz into Ms. Eusebio in a moment of craziness. If Ms. Mora had finally made the admission, the hearing record would show the admission provided under duress is inaccurate since Ms. Eusebio never entered the room. Ms. Mora never admitted to pushing Ms. Diaz. Mr. Shepherd fired Ms. Mora after the March 20 meeting.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Hearing findings may not be based on “mere speculation.” Vician, Comm’r Dec. 98 2414, January 14, 1999.
In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.
"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.

The hearing record establishes that on March 18, 2002 Ms. Mora did not assault or push a coworker, she did not recklessly endanger a supervisor with a clipboard, she did not fail to clean the rooms assigned, and she did not lie or falsely mark a form to conceal that she had not cleaned a room. The hearing record lacks evidence of sufficient quantity and quality to establish that the employer discharged Ms. Mora for misconduct connected with her work.

DECISION
The April 4, 2002 determination is REVERSED. Ms. Mora is allowed benefits beginning with the week ending March 23, 2002 through the week ending April 27, 2002, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 21, 2002.
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Hearing Officer

