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CASE HISTORY
Mr. Brothertonfillin "" \d "" timely appealed a February 28, 2002fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified himfillin "" \d "" on the ground that hefillin "" \d "" is not available for full-time suitable work. Mr. Brotherton also appealed the resulting overpayment issued on February 28, 2002 pursuant to As 23.20.390

An issue of timeliness of appeal (AS 23.20.340) incorrectly appeared on the hearing notice. That issue will be disposed of.


FINDINGS OF FACT

Mr. Brothertonfillin "" \d "" established an unemployment insurance claim effective October 28, 2001fillin "" \d "". He had just been laid off from his heavy equipment mechanic position in mid-October. Mr. Brotherton signed the “out of work” list at his local Operating Engineers Union (Local 302).

On November 12, 2002, Mr. Brotherton had surgery on his shoulder as a result of repetitive motion problems. His surgery was covered by Workers’ Compensation. Mr. Brotherton applied for and received unemployment insurance compensation for the week prior to his surgery. He did not refuse an offer of work.

Mr. Brotherton is typically laid off each winter and rehired in the spring of each year. He can receive a call from the union dispatch office or directly from an employer when work starts up in the spring.

While recovering from his surgery, Mr. Brotherton contends he could have done work that did not require lifting, such as foreman or “partsman” positions. He has filled in as foreman in the past; he has not worked as a partsman. Mr. Brotherton admits that a foreman is typically a promoted position. Very few, if any, partsman positions are called out by Local 302. 

Mr. Brotherton could not have done the lifting required as a heavy mechanic. He contends he could have operated a hydraulic or electronic crane. Mr. Brotherton argues that if his surgery had been done in the summer months, his employer would have found some type of work for him in order to “get him off Workers’ Compensation.”

Worker’s Compensation applied a temporary, total disability rating to Mr. Brotherton and paid him until he returned to work in early March 2002.

Mr. Brotherton argues that the claimant handbook does not specify the criteria needed for a six-week medical waiver. It also does not provide an explanation of suitable work (Exhibit 1, page 5). When asked what other kind of work, besides partsman or foreman, he could have done after the surgery, Mr. Brotherton indicated he did not think of any at that time.

For the weeks ending November 17, 2001 through January 26, 2002, Mr. Brotherton received $3256 ($296 per week) in unemployment insurance benefits. 

Exhibit 16 is a summary of a telephone conversation between an Employment Security Division representative and Mr. Brotherton that occurred on February 15, 2002. The representative asked questions regarding Mr. Brotherton’s ability to accept full-time work. Mr. Brotherton had not reported any problems with his availability for work prior to February 15. He had indicated when he filed his bi-weekly claim certifications that he was willing to work. Mr. Brotherton agreed with the following statement contained on Exhibit 16:

Well, let me tell you – I left there [from surgery] on drugs and with my arm in a sling. But three days later he [doctor] said, “You don’t pick up anything, and do not stretch your arm in front of you.” A month later, I can maybe pick up an empty coffee cup. Now I go to physical therapy three times a week. The physical therapist will not allow any lifting w/my arm, and no working with weights. My arm is weak and will need lots of rehabilitation….

I have child support payments. I didn’t know if and when this worker’s comp thing would come through. I wasn’t about to be stuck with zero money coming in. I just got a big payment from worker’s comp, and that’s why I’m calling, to write you guys a check…. Let me make sure you understand. The reason I’m calling is to write you guys a check since I got paid for this time by worker’s comp….

During the hearing, Mr. Brotherton was requested to provide a doctor’s note regarding his ability or inability to work and when he was released to return to work. The Tribunal contacted the doctor’s office on May 1 to determine the status of the note. The doctor’s assistant indicated the doctor had the request on his desk. Mr. Brotherton was advised of the conversation and status of the note and told a decision would not be issued for 10 days. As of the date of this decision, the Tribunal has not received the doctor’s note.


PROVISIONS OF LAW
AS 23.20.378 provides in part:

(a)
An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if

(1)  the insured worker is not available for work  because the insured worker

(A)  is ill or disabled;


(B)  is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;

(C)  resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents;

(D)  is serving as a prospective or impaneled juror in a court; or


(E)  is attending the funeral of an immediate family member for a period of no longer than seven days; and


(2)  a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.


(b)  A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.354 provides in part:

a) A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration….

8 AAC 85.410 provides, in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation. A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season. Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks. 

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….

CONCLUSION

The record establishes that Mr. Brotherton was in compensable claim status the week prior to his surgery and he did not refuse an offer of suitable work. Therefore, he is eligible for the medical exemption from the week ending November 17, 2001 through December 22, 2001. After that date, Mr. Brotherton had to meet general availability for work requirements to be eligible for unemployment insurance benefits.

The Employment Security Division’s Benefit Policy Manual, Section AA 375 provides in part:

The receipt of Workers' Compensation carries less of a presumption of unavailability since it is often payable for partial disability or payable in connection with the claimant's normal occupation. Nevertheless, disability in the claimant's regular occupation often implies an inability to work in any occupation.  

Workers' compensation payments are not deductible from UI benefits under the Employment Security Act. It is therefore possible for a claimant  to receive both UI and some types of Workers’ Compensation benefits. However, AS 23.30.187 prohibits payment of temporary or permanent total disability Worker’s Compensation payments to any person receiving UI benefits.

Alaska Statute 23.30.187 (Workers’ Compensation) provides: 

Effect of unemployment benefits. Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits….

The Tribunal agrees that Mr. Brotherton was able to return to work in March 2002. There is, however, insufficient evidence to support the conclusion that he was able or willing to work in his primary or any other suitable occupation prior to March 2002.

Mr. Brotherton accepted Workers’ Compensation for total, temporary disability and received unemployment insurance compensation for the same period of time. Alaska law prohibits the concurrent payment of both. Given Mr. Brotherton’s statements to the Anchorage Call Center as noted on Exhibit 16, coupled with his decision to receive both Workers’ Compensation and unemployment insurance, his credibility is severely diminished.

The Tribunal does not believe Mr. Brotherton was willing or able to work until March 2002. The determination under appeal will be modified. Mr. Brotherton received unemployment insurance compensation for the weeks ending December 29, 2001 through 

March 2, 2002 to which he was not entitled to receive.


DECISION
The issue of timeliness of appeal is DISPOSED of.

The fillin "" \d ""determination issued on February 28, 2002fillin "" \d "" is MODIFIEDfillin "" \d "". Benefits are allowedfillin "" \d "" for the weeks ending November 17, 2001fillin "" \d "" through December 22, 2001 pursuant to AS 23.20.378(a)(1)(A)fillin "" \d "" if otherwise eligible. Benefits are denied for the weeks ending December 29, 2001 through March 2, 2002, but are allowed for the weeks ending March 9, 2002 and continuing if otherwise eligible. 

Mr. Brotherton’s liability for the overpayment pursuant to 

AS 23.20.390 is REMANDED to the Employment Security Division for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2002fillin "" \d "".








Jan Schnell, Hearing Officer


