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CASE HISTORY

Ms. Law timely appealed an April 11, 2002 determination that cites AS 23.20.375 in denying benefits for the week ending March 16, 2002. The issue is whether she timely filed a benefit claim for that week. 

FINDINGS OF FACT

Around April 5, 2002, Ms. Law received her benefit check for the last biweekly claim she had filed. When she received that check for the weeks ending March 23 and March 30, 2002, she realized she had inadvertently skipped filing for the week ending March 16, 2002.

After receiving the check for the weeks ending March 23 and March 30, Ms. Law did not get around to calling her unemployment insurance call center to file for the skipped week until April 11. Ms. Law believes distractions caused by visiting company caused her to mistakenly skip and delay filing timely for the week ending March 16.

Effective January 27, 2002, Ms. Law established her unemployment insurance new claim. As of her April 11, 2002 appeal date, she had claimed benefits for the weeks ending February 2 through March 30, 2002. For each of those weeks, her claims asked “Were you available and physically able to work each day . . . ?” Ms. Law answered “Yes” to that question for each week for which she claimed benefits.

During the May 7, 2002 hearing, Ms. Law continued to assert that she has been available for work since starting her new claim. Her testimony is sufficient to establish that she has been available and physically able to work full-time each day of each week since starting her new claim effective January 27, 2002.

PROVISIONS OF LAW

AS 23.20.375 entitled “FILING REQUIREMENTS” provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 entitled “INTRASTATE CLAIMS FILING: CONTINUED CLAIMS” provides, in part:


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(g)
A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:



(1)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director;



(2)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.

   
(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances. 


(i)
For the purposes of (h) of this section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Luther, Comm’r Dec. 9322861, August 19, 1993, the Commissioner held:

It is certainly unfortunate that the claimant suffered a death in his family, and it is understandable that he would make an emergency trip out of state for the funeral.  That would excuse the filing of a claim form for a few days, but in this case his filing was delayed a week and a half because he forgot to take the claim form with him, and did not consider contacting a local office in the area to get help in filing a claim. We therefore will not disturb the decision of the Tribunal. 

In Corpuz, Comm’r Dec. 96 1932, October 16, 1996, the Commissioner held:
On appeal to the Department, the claimant contends that she had a deteriorating situation with her marriage and other problems that caused her to delay filing her claim on time. 

We find no material errors in the Tribunal's findings. Although we do not doubt the claimant's testimony, she has not shown "circumstances beyond her control" caused her delay in filing as is required by the regulation. The Tribunal properly applied the law to the facts.  The Department therefore adopts the Tribunal's findings, conclusion, and decision.

Per Luther and Corpuz cited above, literal application of the circumstances-beyond-control language in AS 23.20.362 and 8 AAC 85.102 applies in defining good cause for filing a late claim. Ms. Law was available and able to work each day of each week in March and April 2002. Her ability to work each day of each week despite her company’s presence creates a presumption that her company did not create circumstances beyond her own control that prevented her from taking a couple of minutes to file a timely telephonic claim for the week ending March 16, 2002. The claim for that week was untimely without good cause and cannot be paid.

DECISION

The April 11, 2002 late claim determination issued under AS 23.20.375 is AFFIRMED. Ms. Law is denied benefits for the week ending March 16, 2002.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 10, 2002.
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Hearing Officer

