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CASE HISTORY

Mr. Andrews timely appealed an April 2, 2002 determination that denies benefits under AS 23.20.378. The issue is whether the claimant satisfies able and available to work requirements.

FINDINGS OF FACT

Mr. Andrews established an unemployment insurance benefit year beginning date effective December 2, 2001. On February 25, 2002, Mr. Andrews returned to Anchorage after being out of state for several months while attending a treatment program. He returned to Anchorage to check the availability of hip replacement surgery.

Effective March 10, 2002, Mr. Andrews reopened his unemployment insurance claim. His claim had gone inactive because he had not filed weekly claims after starting his benefit year.

On March 25, 2002, Mr. Andrews filed his first claims for weeks of benefits. He claimed the weeks ending March 16 and March 23, 2002 (Exhibit 14).

On March 27, 2002, Mr. Andrews had hip replacement surgery in Anchorage on one hip. He remembers being hospitalized three days. He was then on crutches for seven days.

In March, an unemployment insurance call center sent a medical report form to Mr. Andrews regarding his surgery. Mr. Andrews did not have his doctor complete the form because he did not believe it was germane to his unemployment insurance claims.

During the May 9, 2002 hearing, Mr. Andrews could not recall his doctor’s name even though he had more than one visit with the doctor and the doctor had operated on him a few weeks earlier. His memory lapse raises a question of how accurately he recalls information. That question in turn raises a credibility issue.

During the hearing, Mr. Andrews decided he would have his doctor complete one of the call center’s medical report forms. He stated he would submit the completed form for the hearing record. The hearing tape shows he was warned to read the completed form before he submitted it and to discuss with his doctor responses with which he disagreed. The tape shows that he was also warned to make certain his doctor completed the space on the form that required the doctor’s name and address be typed or clearly printed.

A few hours after the hearing closed on May 9, the Tribunal received by fax a cover sheet and a medical report form regarding Mr. Andrews. The cover sheet shows that the fax was from “Orthopedic Physicians Anchorage.” However, the sender left blank the “From” line on the cover sheet. The sender of the fax is unknown.

The medical report form faxed to the Tribunal on May 9 contains an illegible signature dated May 9, 2002. The section for the signer to print or type his or her name is blank. The unknown writer indicated that Mr. Anderson was not able to work from March 27, 2002 through May 26, 2002. 

The May 9 cover sheet and medical report form have been entered into the hearing record as Exhibit 15, Pages 1 and 2, respectively.

During the hearing, Mr. Andrews contended he stopped applying for unemployment insurance benefits on March 14, apparently due to his pending surgery. Mr. Andrews contends he reapplied for benefits on April 12 after getting back on his feet.

Mr. Andrews’ filing contention is not consistent with the claims for the weeks ending March 16 and March 23 that were filed his claim on March 25. Mr. Andrews claimed the weeks ending March 30 and April 6 on April 12 (Exhibit 14).

Mr. Andrews believes he started applying for work on March 29. He thinks he submitted an application for a live-in apartment manager position. That would mean he applied while still hospitalized. He indicates he submitted resumes for other work after that. Since Mr. Andrews never supplied his call center with a completed medical report, the hearing record does not have from the call center an evaluation of how his medical condition impacts his labor market attachment.

The call center did not send to the Tribunal copies of Mr. Andrews’ claims for the weeks ending March 16 through April 6. Reviews of Mr. Andrews’ answers to availability for work questions on those claims would be useful in making credibility decisions necessitated by inconsistencies in the evidence submitted to the hearing record.

PROVISIONS OF LAW

AS 23.20.378 entitled “ABLE TO WORK AND AVAILABLE FOR SUITABLE WORK” provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled . . . 



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

(b) A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.350 entitled “ABLE TO WORK AND AVAILABLE FOR SUITABLE WORK: GENERAL PROVISIONS” provides:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.

(b) A claimant is considered available for suitable work for a week if the claimant

(1) registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work is directed

under 8 AAC 85.352 and 8 AAC 85.355 . . . 

(5) is willing to accept and perform suitable work

which the claimant does not have good cause to refuse;

(6) is able, for the majority of working days in the

week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full-time

employment.
8 AAC 85.354 entitled “ABLE AND AVAILABLE FOR SUITABLE WORK: EXEMPTION STANDARDS” provides:

(a) A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration.

CONCLUSION

Mr. Andrews’ ability to work and availability for work became an issue for his call center to investigate and determine because he returned to Alaska in February 2002 seeking medical care, he had a hip replaced on March 27, 2002, and he claimed benefits for the weeks ending March 16 through and April 6, 2002.

An essentially anonymous medical report form is insufficient evidence upon which to base a Tribunal decision. However, the medical form Mr. Andrews apparently had faxed to the Tribunal on May 9, 2002 creates a presumption that Mr. Andrews cannot satisfy availability for work requirements until the May 27, 2002 date on which the form says he can start full-time again.

If the call center had determined that Mr. Andrews was able to work prior to his March 27, 2002 hip replacement, Mr. Andrews might possibly qualify under AS 23.20.378(a)(1) for the six-week “ill or disabled” exemption to availability for work requirements. If so, to receive benefits under certain conditions, Mr. Andrews might not have to satisfy able to work requirements during the week of his operation or the five consecutive weeks thereafter.

Mr. Andrews complicated his eligibility determination by deciding to withhold a completed medical form from his call center. Without the completed medical form, the call center could not compare work in the labor market to work Mr. Andrews could perform in view of his health considerations. The call center also could not reasonably rule on his qualification for the “ill or disabled” exemption to availability for work requirements.

Mr. Andrews’ contention that he stopped filing on March 14 when the hearing exhibits show to the contrary that he continued to file adds to the credibility issue raised by his inability to remember what doctor operated on him. Whether Mr. Andrews reported he was able to work on his claims that covered the week of his operation and the recovery period is relevant in weighing his credibility. The call center did not send copies of Mr. Andrews’ claims for the four weeks ending March 16 through April 6 to the hearing record. The hearing record cannot resolve questions regarding Mr. Andrews’ credibility.

The matter will be remanded to the call center for investigation and redetermination. The call center must provide Mr. Andrews with a reasonable opportunity to supply to the call center his complete medical records applicable to his hip surgery. The call center must determine whether Mr. Andrews qualified for benefits sufficiently in advance of his operation to invoke the “ill or disabled” exemption from availability for work requirements and whether he otherwise qualified for benefits.

DECISION
The April 2, 2002 availability for work determination is REMANDED to the claim holding call center for investigation and redetermination. The redetermination must identify whether Mr. Andrews qualifies under AS 23.20.378(a)(1) for the “ill or disabled” exemption to availability for work requirements and/or if he otherwise satisfies availability for work requirements.

Pending issuance of the redetermination, Mr. Andrews is disqualified under AS 23.20.378 beginning with the week ending March 16, 2002. The disqualification continues indefinitely, or until Mr. Andrews supplies his unemployment insurance call center with information sufficient to establish that he qualifies for an availability for work exemption or satisfies availability for work requirements.

Mr. Andrews will have new appeal rights from any redetermination issued by the call center.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2002.
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Hearing Officer

