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Docket No. 02 0887

CLAIMANT:

MATTHEW J LILLEY

CLAIMANT APPEARANCES:

Matthew J. Lilley


ESD APPEARANCES:
None

CASE HISTORY

Mr. Lilley timely appealed a determination dated April 9, 2002 that denies benefits under AS 23.20.378 holding the claimant did not satisfy availability for work requirements during a period of travel. 

FINDINGS OF FACT

Mr. Lilley opened his claim for benefits March 25, 2002. 

Mr. Lilley was separated from his last employment on March 21, 2002. Mr. Lilley is a graphic artist. Because he believed there was little of that work in Homer, Alaska, he decided to  travel to Anchorage. Mr. Lilley traveled starting Sunday March 31, 2002, arriving in Anchorage later that same day. Mr. Lilley  went to Anchorage to look for work. Mr. Lilley traveled with his girl friend to Anchorage and there they visited her parents. The following Monday and Tuesday Mr. Lilley sought work with the Anchorage Press, and also an employment agency, Personnel Plus where he had an interview. Mr. Lilley testified that his primary purpose was to obtain work, or at least to get a feel for Anchorage. At the time he had a telephone in Homer and had applications out. 

Although Mr. Lilley was scheduled to return to Homer after only a few days in Anchorage, he was unable to secure a ride. Finally, on Saturday April 6, 2002 Mr. Lilley and his girl friend hitched a ride back to Homer.  

PROVISIONS OF LAW

AS 23.20.378 provides, in part:PRIVATE 


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

8 AAC 85.353 provides, in part:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.  A claimant is considered to have traveled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work that begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels 

in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel.  A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.

(b) A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work.  A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

CONCLUSION

In Wright, Comm'r Dec. 97 0766, July 18, 1997, the Commissioner of Labor held:

Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. In re Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983. In Henderson v. Employment Security Division, No. 3A-84-28 Civil, IC Unemp. Ins. Rptr. (CCH),¶ 8139 (Ak. Super. Ct) Jan. 7, 1978, the court concluded that the regulation, 8 AAC 85.350, was "reasonable and not arbitrary," and that it was necessary to carry out the purpose of the Employment Security Act

In Spitzer, Comm’r Decision No. 94 9045, December 13, 1994, the Commissioner stated, part:

The claimant was denied benefits because he did not make a personal work search during the week ending September 10, nor did he contact his local employment service office. We have adopted a policy whereby a claimant may travel through Canada to relocate or look for work in the contiguous United States.  That policy requires that they make an active work search during a portion of the week either in the area they are leaving or the area to which they are relocating. In re Munyon, Comm'r Dec. 87H-UI-261, 1C Unemp. Ins. Rptr., (CCH) ¶ 8133.09, (Alaska 9/19/87).

We must agree with the Tribunal's reasoning in this case. Since the claimant did not make any work search in person during the week ending September 10, 1994 nor go to the employment service to reopen his claim and register for work, he did not meet the requirements of the regulation.

Unlike Spitzer, above, during the week ending April 6, 2002,  Mr. Lilley did make a search for work while traveling away from his local labor market, Homer, Alaska. This work search appears to meet the minimum work-search requirements of the law. 

DECISION
The April 9, 2001 determination is REVERSED. Mr. Lilley is ALLOWED benefits under AS 23.20.378 and 8 AAC 85.350-357 for the week ending April 6, 2002 and thereafter so long as he is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 8, 2002.








Michael Swanson


Hearing Officer

