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CASE HISTORY

Mr. Terrell timely appealed a determination issued April 10, 2002 that denied him benefits under AS 23.20.379. The issue is whether Mr. Terrell was terminated for work connected misconduct.

FINDINGS OF FACT

Mr. Terrell was employed by Timberline Construction as an apprentice electrician from March 11, 2002 to March 21, 2002 when he was terminated. Mr. Terrell was dispatched to this employment through his IBEW union. 

On March 21, 2002 while at work, Mr. Terrell learned that there might be an arrest warrant for him on a domestic relations issue. Mr. Terrell was allowed time off from work to go to the police station and check out the problem. 

Mr. Terrell was immediately incarcerated, and remained in jail until March 21, 2002. During this period of time Mr. Terrell called Bob, a foreman on the job, advising him of his status.   Mr. Terrell was not aware of a problem with his absence until the very day he was released when he was informed that he had already been replaced.

Mr. Mickleson testified that the project Mr. Terrell was working on had a “short time period” thus requiring his replacement. He further noted that there was nothing at all wrong with         Mr. Terrell’s work.  

Mr. Terrell reported back to his union and thereafter could only get back onto the bottom of the out-of-work list.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Misconduct must be shown before a penalty is imposed.  To establish misconduct, it must be shown that Mr. Terrell ’s actions were knowingly contrary to the employer’s interests.

In Traylor, Comm'r Decision No. 88H-UI-140, March 6, 1989, the Commissioner of Labor stated, in part:


An employee had the affirmative duty to be at work when and where scheduled.  In Moors, Comm'r Dec. 84H-UI-291, IC Unempl. Ins. Rptr. (CCH), ¶8101.35, (Alaska 11/6/84).  [The claimant] was not able to be at work when he was scheduled to be there.  Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct?  I do not believe so.  As the court stated in Grimbel v. Brown, supra, "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree.  If it has, then it follows that it is contrary to the employer's interest and in ' . . . disregard of standards of behavior which the employer has the right to expect of his employee....'"  Also Carter vs. Caldwell, supra.

Finally, it must be determined whether [the claimant's] absence was "intentional."  The department holds that it was.  While he may not have intended the act for which he was incarcerated to sever the employment, he knew or reasonably should have known it would have jeopardized his employment.  Sherman-Bertram v. Ca. Dept. of Employment, 21 Cal. Rptr. 130 (Ca. App., 1962 (claimant's felonious act was willful and resultant unemployment was his fault.)

The Alaska Employment Security Division Benefit Policy Manual MC 15.8 (October 1999) states, in part:

Discharge for absence due to incarceration is a discharge for misconduct in connection with the work, as the claimant’s own actions were the cause of the absence.

Example: A claimant was incarcerated after being convicted of selling liquor without a license.  He was due to be released on December 18th.  The claimant's request for a leave of absence was refused, and the claimant was placed on annual leave.  On October 28th, the claimant was notified by his employer that he would exhaust his annual leave on November 16th and that he was expected to return to work on November 16th.  Since the claimant was unable to return to work at the time stipulated, the employer terminated his employment.

In denying benefits, the Commissioner held, “[I]t is the holding and policy of this department that, when a person has been incarcerated and his employment is terminated for absenteeism as a result of incarceration, the termination is to be considered a discharge from employment . . .  [T]here are circumstances under which the resultant termination may not be disqualifying, however, I find none in this case.  In accordance with this policy, it is the decision of this department that [the claimant] was discharged for misconduct in connection with his work.”  (Traylor, 88H‑UI‑140, March 6, 1989)

Mr. Terrell was arrested on charges not directly connected to his work. His incarceration, however, could have had an adverse impact on the employer’s ability to finish its work on time.   Mr. Terrell’s absence from work was apparently excused for an unknown period of time by his supervisor. At least he wasn’t immediately informed he was terminated. For whatever reason, this permission was revoked before Mr. Terrell could return to work, and he was dismissed. As noted in the Traylor decision above, inability to attend work because of incarceration is misconduct. 

Nothing was presented at the hearing showing the employer was under an obligation to notify Mr. Terrell of a change in his leave status. Notifying Mr. Terrell that his attendance at work was now required would have been a fruitless act while he was still incarcerated. 

Mr. Terrell’s termination was due to his absence from work, which in turn was because he was incarcerated. The Traylor decision above dictates a holding of work connected misconduct. 

DECISION

The April 10, 2002 determination is AFFIRMED. Mr. Terrell is denied benefits beginning with the week ending March 23, 2002 through the week ending April 27, 2002. His maximum payable benefits are reduced by three weeks, and future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 13, 2002.








Michael Swanson








Hearing Officer

