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CASE HISTORY

Mr. Hegdahl timely appealed a determination dated March 6, 2002 that denies him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Hegdahl began work for Heartwood Construction on November 7, 2001. He was employed as a finish carpenter completing the rails and spindles to stairs cases. The work was outside. Mr. Hegdahl was paid $18.00 per hour. He was paid this amount in part because he has his own tools and is a journeyman carpenter.

Mr. Hegdahl’s last day of work was Friday, November 10, 2001.   Mr. Hegdahl found the work outside in the cold too difficult for him. He suffered some frostbite to his fingers and nose. He did not seek medical attention indicating that he knew he simply could not keep exposing himself to the elements. 

He testified that there was a heated shack near the work site where the workers went to eat and to get warm, but that they couldn’t go there every 15 minutes because they were cold.

Over the weekend, Mr. Hegdahl called the owner of Heartwood Construction, Bob, and informed him he would not be returning to work the following Monday. There was no other work available for him on that worksite. Mr. Hegdahl normally works indoors during the winter.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 425.6 states,  in part, as follows:

Determination of Suitability


In determining whether the work is suitable for the worker, consider:

1.
The degree of risk to the worker's health, safety, and morals.

2. The worker's physical fitness for the work.

Physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem, if accepting work is detrimental to the claimant's health, or if the claimant's heath or physical condition prevent the claimant from performing work.  Suitability encompasses more than the short-term physical capability.  A claimant may be capable of performing a particular job and yet be unsuited for it. 

A quit for medical reasons is with good cause if the conditions of work or the work environment adversely affect the claimant's health or his ability to do the work, and the claimant reasonably attempts to preserve the employment relationship.  Lewis, Comm'r Dec. No. 9322227, July 29, 1993.  Hok-Demmott, Comm'r Dec. No. 9321805, June 15, 1993.  This specifically includes medication or medical aid which would allow the worker to continue in his employment, a request for transfer to work which does not impair the worker's health, and a leave of absence where the health problem is a temporary one.  ESD Benefit Policy Manual, VL 235.05-1.

Either competent medical evidence of an inability to continue work is required or the inability must be so evident that reasonable minds could not possibly differ about the inability.   The fact that there was no medical recommendation to quit does not necessarily mean that the quit was without good cause.  The worker need only offer competent testimony that sufficient health reasons existed to justify her termination after reasonable efforts to adjust the situation before quitting.  Graves, Comm'r Dec. No. 84H-UI-197, October 19, 1984.  Cited in ESD Benefit Policy.
The Employment Security Division's Benefit Policy Manual, in section VL 365 states, in part, as follows:

     A worker who leaves work to accept an offer of work that gives reasonable assurance of more permanent work under better wages, hours, or other conditions is considered to have left work for good cause, even if the new employment fails to materialize, so long as the worker is not responsible for the failure to begin the new employment (Sims, 9224137, April 2, 1992.) . . . It is assumed that a worker tries to insure continued employment. Therefore, a worker who quits to accept new work must have definite assurance of the new job before good cause can be established for quitting the previous job.

In order to be eligible for unemployment insurance, a person must establish that he had no reasonable alternative than to quit at the time he did. Wright, Comm'r Dec. No. 86H-UCFE-210, August 29, 1986. A worker may quit work in advance of the date that the worker is scheduled to begin the new work. In most cases a quit more than a day or two in advance of the new starting date negates any good cause the worker may have for leaving the previous job, unless the worker can show a compelling reason for quitting early. ESD Benefit Policy Manual, VL 365-3. (Emphasis added.) 

Competent medical evidence was not provided in this case. However, the work proved unsuitable for After Mr. Hegdahl began the work he discovered he could not tolerate the cold weather.


Mr. Hegdahl engaged in, what amounted to, stop-gap employment. He attempted to work in the inclement weather and was unable to do so. The work conditions were too demanding, and were not exactly within his recent experience. The cold working conditions resulted in frostbite, a condition that is reasonably treated without medical attention. No alternative work was available.   Mr. Hegdahl is considered to have quit work with good cause.

DECISION
The March 6, 2002 determination is REVERSED. Mr. Hegdahl is allowed benefits beginning with the week ending November 17, 2001 through the week ending December 22, 2001 and thereafter so long as he is otherwise eligible. His maximum potential benefits are restored by three weeks and he may again be entitled to future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 13, 2002.
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Hearing Officer

