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CASE HISTORY

Mr. Fike timely appealed a determination issued on February 12, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

Hearing was conducted on March 7, 2002 under docket 02 0344. The employer failed to participate. The Tribunal heard Mr. Fike’s testimony and issued a decision on this matter on March 8, 2002. The employer requested reopening, which the Tribunal granted. The tape from Docket 02 0344 is incorporated into this hearing.


FINDINGS OF FACT
Mr. Fike last worked for Finishing Edge Curb & Sidewalk LLC during the period November 15, 2001 through January 17, 2002. He earned $1000 per week for full-time work as a division manager. Mr. Fike was discharged effective January 17 for his failure to notify the employer of an accident involving a company truck.

On December 3, 2001 toward the end of the workday, Mr. Fike rear-ended a stopped truck that had no lights. Mr. Fike did not see the truck in the road until he was too close to stop on the slippery street. The truck left the scene with Mr. Fike in pursuit. About three miles later, the truck stopped and the driver got out to look at the damage. As the driver went back to get what Mr. Fike believed to be information (name, address, insurance carrier, etc.), the driver again left the area. Mr. Fike chose not to pursue. The other vehicle did not have a rear license plate.

The police were not notified of the accident since the other truck left the scene and Mr. Fike had no identifying information regarding the driver. Mr. Fike believed the driver was drunk. He also believed he did not have to notify the police unless the damages amounted to $5,000 or more. He did not think the damage was that great. Mr. Simpson (Alaska Manager) believes accidents exceeding $500 in damages must be reported to the police.

Mr. Fike believed the accident to be minor. He contacted the main office in Washington and asked if he was covered under the company’s insurance. He was told he was covered. Mr. Fike did not report the accident at that time. Mr. Simpson, whose work location is in Anchorage, was on vacation until early January 2002. 

Mr. Fike chose not to bother the owner as the owner had made it clear he did not want to be bothered with minor things. 

Mr. Fike did try to contact Mr. Simpson but was unable to reach him until late December. Mr. Fike opted not to mention the accident as Mr. Simpson seemed agitated, he (Mr. Fike) simply indicated there were things they needed to discuss when he (Mr. Simpson) returned.

When Mr. Simpson learned of the accident (January 14), he contacted the owner who agreed they should discharge Mr. Fike. Mr. Simpson considered in his decision to discharge Mr. Fike the fact that he (Mr. Fike) failed to reveal the true reason he did not have a vehicle of his own in November 2001 and through December. 

Mr. Simpson contends Mr. Fike did not have permission to use the company truck. The company felt they could not trust Mr. Fike as a manager since they believed he used poor judgment regarding the accident. Mr. Fike asked Mr. Simpson in mid-November to use the truck to move some furniture. He told Mr. Simpson that his truck was in the shop, when in fact the truck had been “repossessed” by a third party who had an interest in it. Mr. Fike did not tell the employer he would not be getting his own vehicle back anytime soon.

Mr. Simpson gave Mr. Fike permission to move furniture with the company truck. Neither party made the statement that the use of the truck was limited. Mr. Fike was unaware the trucks were not insured over the winter due to nonuse.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Mr. Fike’s discharge was the result of his failure to be forthcoming with the employer. Mr. Fike made a series of choices that resulted in his discharge. The Tribunal must decide whether these choices were a wilful and/or wanton disregard of the employer’s interest or if they were good faith errors in judgment.

Mr. Fike had permission to use the truck and did not know it was uninsured. His decision not to contact the police may have been an error. Mr. Fike was unable to identify the other driver or vehicle.

Alaska law (AS 28.35.080) requires any accident that exceeds $2000 in damages must report the accident to the proper authorities. Accidents that have in excess $500 in damages must show proof of insurance (AS 28.22.021). Given the above, the Tribunal views 

Mr. Fike’s failure to report the incident to the police as a good faith error in judgment.

Mr. Fike failed to advise the owner of the company of the accident as well as the fact that he was driving the truck on a frequent basis. He misled the employer when he did not reveal the fact that his own vehicle was not going to be returned to him. 

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Decision 86H-UI-214, September 15, 1986.

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No. 9225160, June 30, 1992. However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination….

Mr. Fike knowingly misled the employer. His decision to continue to use the vehicle after he had moved the furniture was against the employer’s interests. Had Mr. Fike only driven the vehicle for a short period of time, the Tribunal may have concluded he made a good faith error in judgment. However, he drove the vehicle for almost two months. Accordingly, Mr. Fike’s discharge amounted to misconduct connected with the work.

DECISION
The Tribunal decision issued on March 8, 2002 is SET ASIDE. 

The determination issued on February 12, 2002 is AFFIRMED. Benefits are denied for the weeks ending January 26, 2002 through March 2, 2002. Mr. Fike’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 17, 2002.
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Hearing Officer

