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CASE HISTORY

Ms. Clouser filed a timely appeal from an April 17, 2002 determination that denied her benefits based upon AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Clouser began work February 4, 2002. Her last day of work was March 25, 2002. Her immediate supervisor was Becky Monterosso. Ms. Clouser worked as a secretary for the employer. She was the receptionist for the bank’s commercial services section. Part of her duties required her to type contracts for customers. 

The first incident that she reported at the hearing occurred when Mr. Johnson, another employee, came to her asking if she had misplaced a file. Ms. Clouser had worked on the file but distinctly remembered placing it back on his desk. Ms. Clouser mentioned the lost file to Ms. Monterosso who understood that  Ms. Clouser had not lost the file, and that Mr. Johnson would find it. In Ms. Clouser’s opinion when Mr. Johnson finally did  discover the file on his desk he was somewhat embarrassed about losing it. 

On about March 20 or 21, 2002 Mr. Johnson observed Ms. Clouser nod off while at her desk. Ms. Clouser testified that she had an overactive thyroid and took medication for it. The label of a prescription she had just obtained called for more medication than it should have and caused her to be drowsy. Ms. Clouser testified that she “felt close” to Ms. Monterosso. She was concerned over this incident and how it would be viewed by her. That evening she left Ms. Monterosso a message asking her if she wanted her to resign. 

Also, Mr. Johnson had overheard Ms. Clouser and another employee, Dawn, discussing their headaches. He also overheard mentioned between them that “you sometimes just feel like running into a telephone pole to get it over with.” Ms. Clouser testified that she had spoken to Dawn about headaches and that she had suffered from severe headaches for a number of years.

On Friday, March 22, 2002 Ms. Clouser, Ms. Monterosso, and     Mr. Johnson had a meeting. They repeatedly asked Ms. Clouser about her migraine headaches and if she was suicidal. They also wanted her to release information from her treating physician about her medical condition. Ms. Clouser assured them she was not suicidal but refused to give them a release, believing the information they sought was confidential. She further felt it was improper even to ask for such information. The meeting then continued with a human resources representative present. At about 5:30 p.m. the meeting was adjourned until the following Monday. 

Ms. Clouser returned to her desk and then went over to another employee’s office to discuss the meeting she had just had. This individual told her that she shouldn’t worry about it. He went on to say that he had been interviewed seven times about charges of sexual harassment and nothing ever had come of it. He also noted that Ms. Clouser had good looking legs and wanted to feel her calves. Ms. Clouser was disturbed and offended by this comment, but decided not to complain about the incident because it was obvious to her that nothing would come of it. She did eventually reveal that someone had asked to feel her calves in her resignation notice.

On Monday, she again met with human resources, and was again pressed for a release of medical information. It was at the conclusion of this meeting that she emailed her supervisor of her immediate resignation (Exhibit 4 page 2). 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

In Craig, Comm'r Decision No. 86HUI067, June 11, 1986, the Commissioner of Labor stated, in part:

Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan Wingate, Comm'r Review No. 84HUI295, January 1, 1985; In Hudson, Comm'r Review No. 84HUI343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

In spite of Ms. Clouser’s assurances, the employer continued to request a release of medical information. Taking all of the circumstances of her employment together this Appeals Tribunal concludes that some investigation into her fitness for duty was warranted. Dozing at work because of medications would alone justify an inquiry. The discussions she had with a coworker about running into a telephone pole because of migraine headaches seems less relevant. 

Ms. Clouser contented that such medical information is confidential and the request for it was improper. It is because such information is confidential that release of medical information is required before it can be transmitted to a third party. This Appeals Tribunal has found no authority holding that the very request for such information is improper. There is nothing in the record to suggest the employer coerced Ms. Clouser for the information or threatened her in any way.      

Ms. Clouser also pointed to an incident of sexual harassment as providing good cause for quitting her work. By her own admission she did not take the matter to her supervisor, the human relations department, or other investigative body. She did not do this because she determined it would do no good. 

The above-cited policy indicates that an employee must take reasonable steps to preserve her employment before good cause to quit work is established. Ms. Clouser did not reveal an incident of sexual harassment to her employer until she included a reference to the incident in her resignation notice. This is not giving the employer sufficient opportunity to investigate and possibly correct the harassing situation. 

A worker who is genuinely desirous of retaining an employment relationship must exhaust reasonable alternatives before quitting. Because Ms. Clouser not shown she was subject to hostility or abuse nor has she shown that she took adequate steps to permit the employer to investigate her allegations of sexual harassment prior to resigning. Good cause for leaving work has not been shown.


DECISION
The April 17, 2002 determination is AFFIRMED. Benefits are denied for the weeks ending March 24, 2002, through May 4, 2002.      Ms. Clouser’s maximum benefits payable is reduced by three times her weekly benefit amount. Further, Ms. Clouser may not be eligible for future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 16, 2002.








Michael Swanson







Hearing Officer

