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CASE HISTORY

Ms. Hickey timely appealed a determination issued on April 18, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Hickey worked for the Alaska Commission on Postsecondary Education (ACPE) during the period November 22, 1999 through 

March 29, 2002. She earned $4268 per month for full-time work as an analyst/programmer. Ms. Hickey quit effective March 29 to avoid a possible discharge.

On or about March 28, Ms. Hickey met with her supervisor, 

Mr. Dodson, to discuss some performance concerns he had. Mr. Dodson advised Ms. Hickey, through a four-page document, that he expected her to change her behavior in the office to be more of a team player, get along with her coworkers, and perform her duties as requested. Mr. Dodson indicated in the document that Ms. Hickey could expect to be discharged in 30 days if she failed to adhere to his requirements.

Ms. Hickey did not necessarily agree with the allegations made in the document (which was not presented at this hearing). She decided that she would accept an offer to resign with the employer’s promise to remove the document from her personnel file and she would receive severance pay through May 3, 2002.

Ms. Hickey contends that Mr. Dodson pushed her out of work. She contends Mr. Dodson did not want her to remain employed and treated her differently than the other programmers in the section. 

Ms. Hickey was paid less than the others (she was a “range 18” while they were range 22’s). The other programmers came from a defunct company that Mr. Dodson used to work for.

In late 2001, Ms. Hickey had to start completing leave slips for time off under four hours. In the past, as an exempt employee, she did not have to complete a leave slip. She felt that because the other programmers were not completing leave slips that she was discriminated against.

Mr. Love, human resource director, testified on behalf of the employer. The programmers under Mr. Dodson’s control all had student loan experience with the exception of Ms. Hickey. Mr. Love is not certain why Ms. Hickey had to complete leave slips but suspected that it had to do with the number of hours she worked each week. The directive to all exempt staff was to ignore the need for leave slips for under any four-hour period if the employee was consistently working in excess of 37.5 hours per week.

Prior to March 28, Ms. Hickey had been put on notice twice in 2001 that her behavior toward and treatment of coworkers was unacceptable. The employer noted an improvement by December 2001.

By March 2002, the employer was under a deadline (July 1, 2002) to bring on board the ability to access federal student loan monies. Because the section was under-staffed by one person, this put pressure on the remaining staff to complete their assignments on time and to work as a team.

Ms. Hickey had the ability to file a formal grievance through the employer’s Dispute Resolution Process located in the employee handbook. She opted not to. Ms. Hickey chose to resign because she felt she would have a better opportunity to obtain future employment elsewhere.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994….

Ms. Hickey quit because she been warned that if she did not conform to her employer’s work requirements she would be discharged. She had the option of continuing to work and trying to improve on her behavior and teamwork. Ms. Hickey had improved after warnings in 2001. There is no reason to believe that she would not improve in 2002.

In Pence, Comm'r Dec. No. 93 4931, February 3, 1994, the Commissioner states in part:


[T]he claimant resigned his job voluntarily and abruptly and we hold that quitting a job in anticipation of discharge is without good cause....

Further, the Employment Security Division, Benefit Policy Manual, October 1999, Discharge or Voluntary Leaving, VL 135.5‑2 states in part:

Leaving in anticipation of a discharge is a voluntary leaving, not a discharge. This is true no matter how well‑founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.) The Commissioner stated, “We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause.”  (Spence, 9324931, Feb. 9, 1994) 

Example: The claimant, a restaurant chef, voluntarily left work when he learned that the establishment where he worked was sold. During the middle part of December, the new owner introduced his new chef to the claimant. The claimant assumed therefore that he would no longer be employed and informed the current owner that he would resign on December 26. There had been no date or time set by the owner for the claimant's termination.  Therefore the Tribunal held, and the Commissioner affirmed, the claimant had voluntarily left work without compelling reasons, and therefore without good cause. (Singh, 80H-64, May 15, 1980)

Based on the above, Ms. Hickey left work in anticipation of a discharge, which is without good cause.

Even if Ms. Hickey had a compelling reason to leave work when she did, her failure to utilize a known grievance/

dispute resolution process negates any good cause that may have been shown. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on April 18, 2002 is AFFIRMED. Benefits are denied for the weeks ending April 6, 2002 through May 11, 2002. Ms. Hickey’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 20, 2002.
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