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CASE HISTORY

Mr. Baker timely appealed an April 24, 2002 determination that denied him benefits under AS 23.20.379. Mr. Baker was denied benefits beginning with the week ending April 20, 2002 through the week ending May 25, 2002. His maximum payable benefits were reduced by three weeks and future extended benefits were jeopardized. The issue is whether Mr. Baker voluntarily left suitable work without good cause or was terminated for work connected misconduct.


FINDINGS OF FACT

Mr. Baker began work for the employer March 18, 2002. His last day of work was April 12, 2002. Mr. Baker worked as a Ramper, cleaning aircraft cabins and catering food. 

On Mr. Baker’s last day of work he was on a crew servicing a Fed Ex plane. Unknown to his crew and the crew leader Eric, catering had already been provided and loaded onto the plane. When his crew got on board they inadvertently threw the new food away. The play was delayed waiting for yet more catering to be delivered. The employer was fined several thousand dollars for causing the delay. 

Around noon, Kevin, one of several individuals Mr. Baker received orders from, ordered Mr. Baker to clock out. The tone of his voice was hostile apparently over the catering mix-up. Before Mr. Baker could clock out Eric told him he needed his help restocking the coolers. Don is the owner of the company. Shortly after restocking the cooler Judy, the Don’s secretary, instructed him that Don wanted the vans cleaned out. Mr. Baker then began cleaning out the vans. 

At some point, Kevin came back to where Mr. Baker was working.   Mr. Baker asked him why he had been mad at him earlier. Kevin asked him if he had clocked out. Mr. Baker informed him that he had not clocked out. He believed Kevin was vulgar with him, and told him that he didn’t like being talked to that way. Kevin informed Don. 

A short time later, Don spoke to him in his office. He asked if  Mr. Baker had been instructed to clock out. Mr. Baker replied that he had. Don then asked why he had not clocked out. Mr. Baker replied that he had been instructed by someone else to do something.

Don then asked Mr. Baker who his bosses were. Mr. Baker mentioned Don, Kevin, and Eric among others. Mr. Baker had several individuals giving him daily instructions. Mr. Baker added that he did not like being talked to as Kevin had talked to him earlier. Don replied that “if you don’t like it there’s the damn door get the hell out.” 

Mr. Baker tried to explain himself further, but was told not to talk about it. “Either go back to work or give me your badge and leave.” Mr. Baker left, feeling like he should not have to put up with all this. Later, he again approached the owner about the matter and was again told the matter would not be discussed, and to come back tomorrow or that was it. Mr. Baker didn’t want to continue working under the circumstances. 

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short-term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported.  The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

In Mr. Baker’s case, the employer was on the verge of dismissing Mr. Baker—but did not. Although the employer gave him a severely worded choice to work or never come back, the employer stopped short of dismissing Mr. Baker. Therefore, Mr. Baker was the moving party in his separation and the matter is viewed as a voluntary quit.  

In Collins Comm’r Dec. .  96 2913, April 8, 1997 the Commissioner of Labor and Workforce Development held in part:

. . . In this case, none of the objectionable management practices gave the claimant a compelling reason to leave work.  They were within the employer's authority to assign and direct work.  This included assigning some of the claimant's duties to other employees.  The management practices were at worst confusing or contradictory at times, but the claimant was given further direction on procedures and practices he did not understand.  At any rate there is no evidence of illegality or of working conditions exceeding a tolerable level of stress, misunderstood directions, and interpersonal friction. There is a range of acceptable management practices, just as there is a range of acceptable employee performance, and the management practices in this case were not "abnormal" under the Roderick test.  We conclude that the practices alone would not have caused the average reasonable and prudent worker to quit.

A supervisor's hostility, abuse, or unreasonable discrimination does give a worker good cause to quit, provided the worker attempts to resolve the matter.  In re Townsend, Commissioner Review No. 95 1844, October 20, 1995.  The record in this case, however, shows a personality conflict to which the claimant contributed, not hostility or abuse from the supervisor.  In addition, the claimant conceded that he was severely criticized only once.  The supervisor's behavior did not justify the quit . . .  

Mr. Baker quit because he did not like the owner’s or one of his supervisor’s tone of voice or to be cursed at. Certainly an employee has the right to expect a working environment to be reasonably free from cursing and profanity. But the owner certain had a right to be upset over the catering mistake that had occurred.  

The language and tone of voice used appears to have been a single incident, work related and without the threat of violence or any illegal activity. The incidents made Mr. Baker uncomfortable and he was innocent of any wrong doing in relation to the catering mistake. The employer nevertheless is within his right to direct the work as he chooses. Furthermore, the harsh tone used was not so out of line as to give Mr. Baker good cause to quit. Good cause for leaving work has not been established.   

DECISION
The April 24, 2002 determination is AFFIRMED. Mr. Baker is  denied benefits under AS 23.20.379. He remains denied benefits beginning with the week ending April 20, 2002 through the week ending May 25, 2002. His maximum payable benefits remains reduced by three weeks and future extended benefits may be jeopardized. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 21, 2002.








Michael Swanson








Hearing Officer

