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 EMPLOYER APPEARANCES:

DELORES SCHULZ




 ERVIN BENNETT

ESD APPEARANCES:

None

CASE HISTORY
The claimant's appeal was taken from a notice of determination issued on April 23, 2002, that denied benefits under AS 23.20.379 on the ground that the claimant left her last suitable work voluntarily without good cause. 


FINDINGS OF FACT
Ms. Schulz worked as a barber for Dimond Center Barber Shop from September 20, 1999 through April 10, 2002.  She worked five to seven days per week, and she earned a commission based on her service.  She began a claim for unemployment insurance benefits on April 7, 2002.  The weekly benefit amount is $248.    

From March 15 to March 27, 2002, Ms. Schulz went on vacation and traveled to various locations.  While she was away, Mr. Bennett, the employer, hired a male employee to work as a barber.  When Ms. Schulz returned to work, she found that the new employee used cologne and powder that she found offensive.  She suffers from allergies caused by strong "scents." She has spoken to a doctor about the problem in the past.  She requested that the employer allow her to move her station away from the new employee, but Mr. Bennett wanted her to stay in her current station.

In 1998, Ms. Schulz worked for UPS in Washington.  She saw a doctor about her allergies, and the doctor referred her to an allergy testing facility.  The doctor recommended that her employer have "no fragrances at work" while they awaited testing results.  However, Ms. Schulz never had allergy testing completed because she believed that it was "scents" that caused her symptoms of dizziness, clogged breathing passages, and illness.  

After leaving UPS in 1998, Ms. Schulz began working for Mr. Bennett as a barber in Alaska.  She contends that she has more than twenty years experience as a barber/beautician.  She wanted to work as a barber because there are less aerosols and scented ingredients.  She found that hairsprays were especially bothersome, and she disapproved when co-workers used hairspray on some customers.

During Ms. Schulz's more than two years of employment with this employer, she missed very little work for medical reasons.  She did submit one medical note for absence (exhibit 7) that had to do with her grandchild's illness.  She often worked Sundays in order to help the employer.  

Ms. Schulz contends the employer treated her unfairly by requiring that she remove the trash from the back room.  However, Mr. Bennett required all barbers to remove their own trash.  He believes he treated Ms. Schulz fairly. 

Mr. Bennett has asthma and was aware of Ms. Schulz complaints about her allergies.  At one time, he did inform Ms. Schulz that she might be happier in another building.  He believes Ms. Schulz was aware of the working conditions since barbers and beauticians use certain hair products in their business.  He did not relocate Ms. Schulz to another station because it would require that someone else move, and he needed certain people at their present stations.  Mr. Bennett's other employees informed him that Ms. Schulz had quit work, as she did not inform him herself.  The other employees reported that she had talked about getting a loan to open her own business, and that she had been on the telephone discussing it with another party on the day that she left.     

On April 10, 2002, a Call Center claimstaker reported that Ms. Schulz left work because of horrible remarks from co-workers and friends.  The claimstaker wrote that Ms. Schulz talked about quitting, and the co-workers told her she was "chicken."  She reportedly believed the owner showed favoritism to male workers and his friends in the shop.  She was unhappy that he had denied her request to change stations.  The claimstaker did not report her complaints of illness, but Ms. Schulz believes she informed the claimstaker about her allergies.  Ms. Schulz admits that she quit work early on April 10, 2002, because of the way the other co-workers talked about her quitting work.  During the hearing, Ms. Schulz reported that her co-workers statements about her telephone conversations were hearsay, and she never discussed her personal life with the others.  

Ms. Schulz did return to work on April 19, 2002 for another barbershop, and she is in negotiations to buy the business.  She is not sure how much money she earned during the period April 13, 2002, through May 18, 2002, and she does not know whether she earned eight times the weekly benefit amount of $248.  She believes that since she has paid into unemployment insurance, she should be eligible for a couple of weeks of benefits.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five
weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents. . . .


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity,
exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


CONCLUSION
"Good cause" for leaving work is established by reasonably compelling circumstances. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Ms. Schulz quit work due to personal concerns.  She complained of allergies to scented commercial products, but she never underwent allergy testing after a medical referral in 1998 while at a previous job.  In 1999, she went to work as a barber, and worked for more than two years, fully aware that barbershops and beauty shops use scented products.  She worked for this employer with very little absence due to illness, and continued to work under the same working conditions.  She left work early on her last day of work, after becoming upset by the way that co-workers spoke to her.  Therefore, it is credible that she left work for that reason.  However, I do not find that the co-workers were abusive or discriminatory toward Ms. Schulz.  Ms. Schulz quit for personal reasons that do not provide compelling reason for leaving available work. The record thus supports a conclusion that Ms. Schulz voluntarily quit suitable work without good cause.

DECISION
The determination issued on April 23, 2002 under AS 23.20.379 is AFFIRMED. Benefits are disqualified for the weeks ending April 13, 2002 through May 18, 2002. The claimant's maximum benefit entitlement is reduced by three times the weekly benefit amount, and the claimant is not eligible for extended benefits.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this May 17, 2002, in Juneau, Alaska.
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Cynthia Roman, Hearing Officer

