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CASE HISTORY

Mr. Lee timely appealed a determination issued on April 24, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Lee worked for Guardian Security Systems, Inc. on April 10, 2002. He earned $9 per hour for part-time work as a security guard. Mr. Lee quit effective April 11 because he did not want to do patrol work.

At the time of his hire, Mr. Lee viewed videos of different types of security guards employed by Guardian. He was placed into the patrol position that required he work nights and check the security of 22 different locations. This required he get out of the car, check  doors and windows, and walk around the perimeters. In checking the grounds, Mr. Lee would have to go into dark alleys or check vehicle lots. He carried a weapon. Mr. Lee did not feel comfortable in those situations. He had never carried a weapon before.

Mr. Lee decided to quit. He contacted his employer on April 11 to advise of his decision. Mr. Lee told his supervisor that he was not meant for that type of work. The supervisor indicated he understood.

Mr. Lee is 75 years of age, weighs 149 pounds and stands 5’3” tall. He did not want to have to face a potential thief.

Prior to April 10, 2002, Mr. Lee last worked in August 2001. He has worked once before (2001) as a security guard for five and one-half weeks. Mr. Lee was required to ensure the gates were locked at a cannery and watched for fires.

Mr. Lee did not ask his employer before he quit if work existed that was similar to his cannery security guard work. Mr. Lee was under the impression that no jobs were available in the Kenai area that did not require patrol and carrying a gun.

Mr. Valeu, human resources director, provided testimony for the employer. He is aware of three or four positions in the Kenai area that are based at a specified location (airport or hospital) or guards cash deliveries. The hospital location is very similar to the cannery work described by Mr. Lee, although at times that position involves restraint of prisoners.

The airport positions may or may not be required to carry a weapon. One position (no weapon) remains in the terminal to assist if arguments arise, spot lone packages, or watch for possible trouble from travelers. 

Mr. Valeu did not know if any positions were open in Kenai at the time Mr. Lee quit. If Mr. Lee had contacted him (Mr. Valeu), a check could have been made to see if any jobs were available.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

8 AAC 85.410 provides, in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks….


CONCLUSION
First, the Tribunal must decide the suitability of the work performed by Mr. Lee. In Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska), the Alaska Supreme Court addressed application of AS 23.20.379 to claimants who quit work for health related reasons. The Court held, in part:

. . . To find suitability the hearing officer was required to consider not only Wescott's "physical fitness" for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott's undisputed physical impairment, club feet.

In Wescott, the Court found that the claimant’s health would or could be affected if he continued work in his roustabout position. Because of the health issue, the work was determined unsuitable. This case differs because a security guard position can and does perform a variety of tasks, depending on the location and nature of the level of security required.

The Tribunal agrees that Mr. Lee could not do the work as a patrol guard. He could, and had done, work as a general single location security guard. Although Mr. Lee had only performed security work for just over one month in the past, his length of unemployment (seven months) establishes the work, in general, was suitable.

Because security guard work was suitable for Mr. Lee he must show good cause for leaving work. As noted above, he had compelling reasons to leave work; however, he failed to exhaust reasonable alternatives.

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994….

Mr. Lee did not give the employer an opportunity to determine if other work existed for him in the Kenai area. Because that alternative was not explored, Mr. Lee did not have good cause to leave his job when he did.
DECISION
The determination issued on April 24, 2002 is AFFIRMED. Benefits are denied for the weeks ending April 13, 2002 through May 18, 2002. Mr. Lee’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 20, 2002.
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Hearing Officer

