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SKW/ESKIMOS INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
BRAD SELMAN
NONE


ESD APPEARANCES:
NONE


CASE HISTORY
Mr. Selman timely appealed an April 19, 2002, determination that denied benefits under AS 23.20.379 holding he voluntarily left suitable work without good cause. The determination disqualified him benefits from March 16, 2002 through April 20, 2002. The disqualification ended April 20, 2002, or when he returned to work and earned eight times his weekly benefit amount (whichever came first). The determination also reduced his maximum benefits by three weeks and warned he would not be eligible for extended benefits unless he returned to work and earned eight times the weekly benefit amount during the disqualification period.


FINDINGS OF FACT
Mr. Selman worked as a construction worker for this employer from January 10, 2000 through March 9, 2002.  Mr. Selman worked on the North Slope at Kaktovik, Alaska on a rotational schedule.  He earned $37.42 per hour, and he worked approximately sixty hours per week.  Mr. Selman began a claim for unemployment insurance benefits on October 3, 2001. The weekly benefit amount is $248 plus dependents allowance. 

On March 9, 2002, Mr. Selman left work for his rotational time off.  He normally received two to three weeks off from work, before returning to the North Slope for a two to three month period.  However, Mr. Selman chose not to return to work as his family lives in Arkansas, and he felt it was time to stay home with his family.  He has two children ages ten and twelve.  He believes his son was getting mouthy toward his mother.  His wife did not request that he stay in Arkansas, but he felt that it was time.  Before working for this employer, Mr. Selman worked construction jobs that allowed him to be home on the weekends.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
    An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)  left the insured worker's last suitable work voluntarily without good cause....


(c)     The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)     The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)      leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division, Benefit Policy Manual, BPM VL 155.15, dated June 1999, Personal Circumstances, provides in part:


SEPARATION FROM FAMILY DUE TO WORKING CONDITIONS

Where the worker quits to join the family in a new location, see VL 150.15, "Relocation."

A worker who quits work because the location of the worker's job-site requires periods of separation from the worker's family generally leaves work without good cause.  However, a worker who leaves work because the separation is for an extreme length of time leaves work with good cause (Brannon, 95 2488, December 18, 1995.)

Example: In Mehlschmidt (85H-UI-191, September 9, 1985) the claimant voluntarily left work because he had been separated from his family for an extreme length of time. The claimant had worked as a pilot for 13 months in Damascus, Syria, with only a single one‑month break after six months of employment.  Although the claimant had previously worked for his employer in remote locations, he had always worked on contracts that were less than six months with a substantial amount of time off between each contract.  His continued lengthy absence from home began to strain his marriage.  His wife complained that it was becoming more difficult to discipline their child without his assistance.  There was no transfer available to the claimant.  In allowing compelling reasons for the voluntary quit, the Commissioner held, “Had the length of [the claimant's] employment with [the employer] remained the same as in prior instances, I may have held differently.  However, because of the extreme length of time [the claimant] was separated from his family, along with the pressure that his domestic situation was placing upon him, I feel that [the claimant] was compelled and did act as any reasonable prudent person would have done in a similar situation.”

Example:  Danny G. Jones (98 0351, April 20, 1998) quit his job due to family difficulties caused by his work schedule of two weeks away on the North Slope and two weeks off at home.  He had been employed on this schedule for seven years.  Both his wife and daughter were despondent and on medication.  His wife agreed that he could work until January to maximize benefits, but could not tolerate his being employed away from home for a longer period.  There was no possible transfer, and he had previously taken leave to try to resolve the situation.  The Tribunal held that he had good cause to quit….

The Commissioner held, "Family obligations may provide 'good cause' for the leaving of work. . . .  Compulsion is the test, and it must be shown that the worker had no reasonable alternative to quitting."  (Perea, 80H-144, September 19, 1980)

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

Mr. Selman worked for the employer for approximately two years.  Mr. Selman may have been dissatisfied being away from his family for two to three months at a time, but the employer had a substantial amount of work available to him, and the work was suitable. Mr. Selman has not shown that he was compelled to quit work at the time that he did. Therefore, Mr. Selman voluntarily left suitable work without good cause as good cause is defined for unemployment insurance purposes. 


DECISION
The April 19, 2002, voluntary leaving determination is AFFIRMED.  Mr. Selman remains disqualified beginning with the week ending March 16, 2002 through April 20, 2002.  The maximum benefits remain reduced by three times the weekly benefit amount. He will not be eligible for extended benefits unless he returned to work and earned eight times his weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on May 14, 2002.

                                                                           ______________________________



 Cynthia Roman, Hearing Officer

