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STATEMENT OF THE CASE

On April 26, 2002, Ms. Rachunok timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Rachunok began working for Fred Meyer Shopping Centers on March 29, 2000. She last worked on April 9, 2002. At that time, she normally worked 40 hours per week, and earned $10.00 or $11.00 per hour, depending on the work she was doing. She was an operations person-in-charge.

Ms. Rachunok quit her employment for three reasons:

1. The then store manager, Tiffany Vogel, and the operations manager, Michael Vincent, had told her that she was the employee under consideration for the relief assistant manager position. She later learned, however, that the position was filled. This was in July 2001. She did not ask her supervisors why she was not given the job she felt had been promised to her.

Dan Lanyon is the store manager. Ms. Rachunok had not been given the relief assistant manager position because she was not available to work the hours required of that position. The position requires an employee who is available seven days a week from the time the store opens to the time it closes. Mr. Lanyon also understood that Ms. Rachunok had not interviewed for the position.

2. In late December, Ms. Rachunok overheard a conversation that led her to believe that the store was hiring new clerks, a lesser position to hers, at $12.50 per hour. She again asked Ms. Vogel and Mr. Vincent about this. They denied that clerks were being hired at that rate. She was told, however, that another supervisor was working on getting her a raise.

The managers of each department hire their employees. Mr. Lanyon does not discuss with them the rate of pay offered. He believes it very unlikely, however, that clerks were being hired at that rate, because that is the top rate paid for that position.

3. Towards the end of March, the new operations manager, Debbie Shepherd, told her that Jim Hill, a supervisor, told her to lie to Ms. Rachunok about the relief assistant manager position and the pay raise. He told her to tell Ms. Rachunok that she would get the raise and the position. He did not intend to do either. He just wanted to keep her happy.

This incident caused Ms. Rachunok to believe that she was no longer wanted as an employee. She gave notice and resigned.

Ms. Rachunok was given an employee handbook when she was hired. She does not know if any information about a grievance procedure is in the handbook. She did not pursue a grievance.

According to Mr. Lanyon, an employee who has a grievance is to take a complaint, in turn, to the employee’s supervisor, the store manager, and the regional human resources. An employee can take a complaint up to the president. This procedure is posted in the break room. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Good cause is determined on conditions or circumstances existing at the time an employee quits. Ms. Rachunok may or may not have been offered the relief assistant manager position, but, even if she was and did not get it, this occurred nearly a year before she quit. The Tribunal does not consider that an incident that far in the past was a major contributing factor in Ms. Rachunok’s decision to leave her job.

It is doubtful that an employer would hire a new clerk at the top rate. Even so, Ms. Rachunok had no firm evidence on which to base her conclusion. She overheard a conversation. This is insufficient to base a decision of good cause.

An employer who lies to an employee could create good cause depending on the what and the why of the lie. However, Ms. Rachunok was told this by a person whom she did not have testify. This is hearsay evidence. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997. “Where the declarant’s unavailability was questionable and there was a reasonable probability that the testimony would yield to cross examination, a decision based solely upon such hearsay would not be based upon substantial evidence." Albrecht, Comm’r. Dec. 87H-UI-302, December 21, 1988.

In this case, we have Ms. Rachunok’s hearsay statement of what Ms. Shepherd told her Mr. Hill had said. Against that, we have Mr. Lanyon’s hearsay statement of what Mr. Hill had told him. It is not possible, in this case, to determine what really happened. Mr. Hill may have lied to her about both the position and the raise, but she made no efforts, such as filing a grievance, to have the two problems corrected at the time they occurred. Nor did she file a grievance when she learned of the alleged lie.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

The Tribunal does not find that Ms. Rachunok was compelled to quit or that she had pursued reasonable options to quitting. The grievance procedure was posted in the break room. It is likely that it was also in the employee handbook. It is also reasonable that any employee would know, or at least suspect, that an employer the size of Fred Meyers would have a grievance procedure.

It is the conclusion of the Appeal Tribunal that Ms. Rachunok voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on April 25, 2002 is AFFIRMED. Benefits are denied for the weeks ending April 13, 2002 through May 18, 2002. Ms. Rachunok’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 29, 2002.


Dan A. Kassner


Hearing Officer

