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CASE HISTORY
The employer timely appealed a determination issued on April 11, 2002 that allowed benefits under AS 23.20.379 on a holding that Mr. Bennett was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Mr. Bennett worked for APCOA in Anchorage, Alaska from January 18, 2002 through approximately January 25, 2002. He earned approximately $7.50 per hour working as a cashier or in maintenance.  Mr. Bennett began a claim for unemployment insurance benefits on April 7, 2002. The weekly benefit amount is $160. 

On January 25, 2002, Mr. Bennett spoke to a female co-worker about a snow plow driver that worked in the parking lot.  He had overheard other workers talking about the snow plow driver and the female co-worker.  He inferred that the snowplow driver was sexually interested in the female co-worker, and he informed her of this.  He believes that he spoke in a sympathetic manner about the situation, and he did not intentionally upset the co-worker.  He contends that she had spoken to him in a manner that had sexual connotations before his comments. When the manager reprimanded him for his comments, he informed the manager that he should reprimand the female co-worker also.  

The manager contends that Mr. Bennett left the meeting after the reprimand and had problems with training in the "booth."  The senior employee instructing Mr. Bennett in the booth complained to the manager about Mr. Bennett's behavior.  The senior employee told the manager that Mr. Bennett complained about the management and the reprimand, and was generally derogatory in his comments.  The senior employee found Mr. Bennett uncooperative and he did not take instruction well.  Mr. Angstadt had received other complaints from another senior employee about Mr. Bennett's complaining manner while he worked in the parking area.   Mr. Angstadt decided to discharge Mr. Bennett since he was a probationary employee, and he had difficulty getting along with his co-workers and performing the assigned duties.  

Mr. Bennett suffers from an obsessive-compulsive disorder and likes to have his possessions and other areas of his life in a certain order.  He believes that makes it difficult for others to understand him. He has received some counseling in the past. He contends that he did not intentionally cause harm in his prior workplace, nor did he intentionally harass anyone.  He contends that he was shocked that the female co-worker misinterpreted what he said, so he did talk about the matter with the senior worker. He was aware of the company policies.

PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

Mr. Bennett was aware of the company policies on inappropriate behavior or sexual harassment. The employer issued a reprimand to Mr. Bennett for his behavior or work performance just before the discharge.  Harassment type behavior of inappropriate comments in the workplace or insubordination is contrary to the standards of behavior that the employer has the right to expect of an employee. However, in this case, Mr. Bennett made statements that were misinterpreted by the co-worker.  He did not intend to offend, but did attempt to be sympathetic to a female co-worker.  The employer provided no witnesses or testimony that would sufficiently rebut Mr. Bennett's sworn testimony. 

The employer may have had cause to end the employment relationship with Mr. Bennett, but the hearing record lacks evidence of sufficient quantity and quality to establish that he was discharged for misconduct connected with his work as misconduct is defined for unemployment insurance purposes.  The record fails to support a finding that Mr. Bennett's performance showed a willful disregard of the employer's best interest, or wrongful intent. I therefore find that Mr. Bennett was discharged for reasons other than misconduct connected with the work.


DECISION
The April 11, 2002 separation from work determination is AFFIRMED. Benefits are allowed for weeks ending February 9, 2002 through March 16, 2002 under AS 23.20.379, if otherwise eligible. The claimant's benefit entitlement is undisturbed. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 7, 2002.
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Cynthia Roman, Hearing Officer




