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CASE HISTORY

Mr. Sosongkham timely appealed a determination issued on May 2, 2002 that denies benefits pursuant to AS 23.20.379(f). Benefits were denied on the ground that the claimant was discharged for the commission of a felony or theft connected with the work.


FINDINGS OF FACT
Mr. Sosongkham last worked for Alaska Carrot Company (ACC) during the period January 1, 2001 through January 15, 2002. He earned $10 per hour for full-time work as the night supervisor. Mr. Sosongkham, along with his entire crew, was discharged effective January 16 for alleged stealing and violating company policies.

On January 15, Mr. Baldiviez (owner) received a complaint that the night shift was stealing product (fresh vegetables and fruit). He bought a VHS camera and installed it that day, without the knowledge of the night crew. Mr. Baldiviez believed he witnessed, through the tape, Mr. Sosongkham and some of his crew stealing product, smoking in the building, and taking breaks while on company paid time.

Exhibit 13 is a copy of the 7.34 hour tape of the events that occurred at the work site on January 15. The camera did not move but was focused on the main area where the doors to the breakroom, production room, and the restrooms/outside are all visible. The only work done in the main area is placing stickers on packages for prepared fruits and vegetables. That work takes only a few minutes of one person’s time each shift.

For approximately 17 minutes (during the first hour of the shift), Mr. Sosongkham spent his time in the outer area. He lit a cigarette, came and went into the breakroom, and made phone calls. Mr. Sosongkham contends his girlfriend’s granddaughter was sick and he was talking to her. Both parties agree no business phone calls take place during the night shift.

About one and one-half hours into the shift, Mr. Sosongkham is seen in the outer area with his girlfriend as she puts stickers on the packages. He was on the phone for some time. Mr. Sosongkham did not do any work for about thirteen minutes.

All employees took a paid break at two hours, seven minutes into the shift. The break lasts almost 35 minutes. The employer’s policy is to allow paid breaks (two) for up to 15 minutes each. 

Mr. Baldiviez allowed the night shift to work straight through (with two breaks) without taking an unpaid lunch/dinner period to get their eight hours of work.

Another paid break was taken by all employees five hours, five minutes into the shift. The break lasted 18 minutes.

At the end of the shift (approximately seven hours after it began), the employees began to enter the main area. They took their overalls off, packed belongings, smoked, sat down, and took bags of produce/fruit outside. No work was done after the seven-hour mark. An employee clocked himself and all other employees (total of nine) out and turned out the lights at seven hours, thirty-four minutes into the shift.

Mr. Sosongkham and his girlfriend took two boxes and one tray of the employer’s product, which Mr. Baldiviez valued at $75. The tape does not reveal what is in the boxes or on the tray. At one point, it appears the girlfriend is placing a bag of lettuce into one of the boxes. Mr. Sosongkham contends all the product he and others took home was distressed product (which was allowed by 

Mr. Baldiviez). Mr. Baldiviez admits that up to four or five large boxes of distressed product would be usual for any given shift. Distressed product has no value.

Mr. Baldiviez reported the incident to the police who advised him he could file charges or simply discharge the crew. Mr. Baldiviez opted to fire the crew and did not file charges.

Mr. Sosongkham argues that he was a good and loyal employee. That fact was not disputed by Mr. Baldiviez. Before the entire tape was viewed by Mr. Sosongkham, he was asked if he gave his crew any breaks on January 15. He indicated no breaks were taken and that was the reason the crew sat around, on the clock, for at least 30 minutes at the end of the shift.

After Mr. Sosongkham viewed the tape, he contends he did not allow the employees three breaks and offered no other explanation for his apparent inconsistent testimony.

Mr. Sosongkham planned to quit after he got his next check. He contends he was sick the night of January 15 and wanted his employees to work real hard so he could get home.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with he insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300‑11.81.450.


CONCLUSION
There is no dispute that Mr. Sosongkham took product from the work site for personal use. What is in question is the contents of the boxes. The Tribunal cannot conclude that Mr. Sosongkham took or allowed to be taken, product with any value. Without specific evidence to support Mr. Baldiviez’s beliefs, the Tribunal concludes Mr. Sosongkham did not steal in excess of $50 in product belonging to the employer.

However, Mr. Sosongkham did charge his employer time, not only his but that of his crew as well, that was not worked. Mr. Sosongkham knew or should have known the break time was limited to 15 minutes. Further, his credibility is diminished by his testimony that he did not give the crew a break but after viewing the tape, admitted he allowed his employees (and himself) two paid breaks.

The Tribunal concludes that Mr. Sosongkham willfully and wantonly violated his employer’s interests. Not only did he charge the employer for time not worked during the shift, he allowed himself and the other employees to remain on the clock for no less than 35 minutes without working at the end of the shift. The disqualifying provisions of AS 23.20.379(a)(2) apply in this matter. Felony or theft, as identified in AS 23.20.379(f) has not shown in this matter. The determination under appeal will be modified accordingly.

DECISION
The determination issued on May 2, 2002 is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending 

January 19, 2002 through February 23, 2002. Mr. Sosongkham’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 2002.








Jan Schnell








Hearing Officer

