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CASE HISTORY

Mr. Nagel timely appealed a determination issued on April 24, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Nagel last worked for Brooks Fuel during the period 

December 17, 2001 through March 16, 2002. He earned $15 for full-time work as a mechanic. Mr. Nagel was discharged effective 

March 26 for failure to call in or show up for work.

On March 18 through March 25, 2002, Mr. Nagel failed to appear for work. He contends he left two voice messages sometime between 

March 16 and March 20. Mr. Brooks, owner, was unaware of any messages left by Mr. Nagel. 

Mr. Brooks tried to contact Mr. Nagel daily on each of the work days through March 25. He left about five different messages on 

Mr. Nagel’s home phone recorder and even went to his home mid-week to see if he was okay. Mr. Brooks noticed that Mr. Nagel’s dog was home and that the hood of Mr. Nagel’s vehicle was warm. No one answered the door. Mr. Brooks assumed Mr. Nagel was okay.

On March 26, Mr. Brooks finally spoke with Mr. Nagel who indicated that he had been sick. Mr. Brooks wanted a doctor’s note since 

Mr. Nagel had not been in the hospital. Both parties understood that Mr. Nagel was discharged unless he could verify the illness. Mr. Nagel did not see a physician during the week he missed work.

Mr. Nagel contends he was very ill and confined to his bed (upstairs) and his phone was downstairs. At one point, Mr. Nagel thinks his cordless phone battery was dead since the recharger is located downstairs. Mr. Nagel admits the employer did call and left messages. He assumed the employer knew he was ill. Mr. Nagel had no explanation why he did not call the employer back when Mr. Brooks continued to call and leave messages. 

Mr. Nagel further argues that he was too sick to call or was not home (stayed at a friend’s house on March 23 and 24). He admits he left the house at least twice to get juice or something from the store. Mr. Nagel has no other people in his household.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The employer was unable to refute Mr. Nagel’s contention that he was ill during the week of work that was missed. Therefore, the Tribunal concludes that he had a bona fide reason to miss work. However, a worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

The Tribunal believes Mr. Nagel willfully and wantonly disregarded his employer’s interest by his failure to return Mr. Brooks’ calls. Mr. Nagel should have inferred by Mr. Brooks’ constant calls that notice, if not additional notice, was required. 

Further, Mr. Nagel was not too ill to leave his home at least twice to shop and once to go to a friend’s home. Mr. Nagel simply did not take the time and energy to advise Mr. Brooks of the situation. Accordingly, Mr. Nagel’s resulting discharge was for misconduct connected with the work.

DECISION
The determination issued on April 24, 2002 is AFFIRMED. Benefits are denied for the weeks ending March 30, 2002 through May 4, 2002. Mr. Nagel’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 30, 200.
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