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ALASKA DEPARTMENT OF LABORPRIVATE 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION


P.O. Box 25509

Juneau, Alaska 99802-5509


APPEAL TRIBUNAL DECISION

HEARING DATE: May 24, 2002 


Docket Number 02 1092

CLAIMANT:



               

EMPLOYER:

DENNIS HAMLIN





C & R PIPE AND STEEL 

CLAIMANT APPEARANCES:



EMPLOYER APPEARANCES:

DENNIS HAMLIN





NONE

ESD APPEARANCES:

None

CASE HISTORY
The claimant's appeal was taken from a notice of determination issued on April 30, 2002, that denied benefits under AS 23.20.379 on the ground that the claimant left suitable work voluntarily without good cause. The decision also reduced the maximum benefits payable by three times the weekly benefit amount, and held that he would not be eligible for any future extended or emergency unemployment compensation benefits. 

The second determination, issued on April 30, 2002, denied the claimant extended benefits pursuant to AS 23.20.406(h) on the ground that benefits were previously disqualified for voluntarily leaving work without good cause.  It was determined that Mr. Hamlin had not terminated that disqualification by returning to work and earning at least eight times the weekly benefit amount during the disqualification period.  He was also held liable for the overpayment of benefits pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Hamlin generally works as a boat engineer or operating engineer.  He worked for this employer on September 19, 2001 for one day of work.  He earned approximately $10 or $12 per hour for 8.5 hours.  His father worked for this company during the period that Mr. Hamlin worked.  Mr. Hamlin began a claim for unemployment insurance benefits on May 24, 2001. The weekly benefit amount is $172. 

On September 19, 2001, Mr. Hamlin completed paperwork to work for the employer.  The supervisor told him that there was work to put some money in his pocket.  Mr. Hamlin took this to mean that he would be working on call.  He supplied the employer with his message telephone number, and his parents telephone number.  Mr. Hamlin did not have a vehicle of his own, and relied upon his roommate for transportation to work.  At the end of the day, Mr. Hamlin left with his roommate, and did not speak to the supervisor before leaving, as he was not available.  He believed the supervisor would call if there was additional work.

On September 20, 2001, Mr. Hamlin did not receive a telephone call from the employer, so he telephoned the employer's office.  The supervisor was not available, so Mr. Hamlin left a message with the person that answered.  When the employer did not return his telephone call, he believed there was no further work.  He believed the employer would send a paycheck in the mail for the one day of work.  When the check did not arrive, Mr. Hamlin went to the worksite and collected the pay from the supervisor.

The claimstaker wrote that the supervisor reported hiring Mr. Hamlin as a favor to a friend.  Mr. Hamlin reportedly showed up in clogs, sweatpants, and a T-shirt and the employer provided him something to work in.  He worked the one day, then did not show up again. The employer believes that Mr. Hamlin did not call in and there was no telephone number to call.  Mr. Hamlin reportedly came to get his paycheck weeks later, and explained that he quit working because he got another job and had to leave on short notice. The employer stated that hiring someone takes a great deal of effort because employees have to be scheduled for safety classes.  Mr. Hamlin did not know if the employer scheduled him for a safety class.

Mr. Hamlin contends that there was a miscommunication or misunderstanding because he believed he was hired to work on call, and he did not receive a call to return to work after that first day of work.  He found a job approximately two weeks ago, and is currently working on the military base in his area. 


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents . . ..


(c)  Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.390 states in part:


(a)
An individual who receives a sum as benefits from the unemployment 

compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

AS 23.20.406 provides in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the
disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d)


CONCLUSION
Mr. Hamlin did not return to work after one day of work because he thought he was working on call, and the employer never returned his telephone call when he inquired about additional work.  The employer statements in the record agree that there was no further contact after the first day of work, until Mr. Hamlin received the paycheck weeks later.  Mr. Hamlin worked only one day for this employer, and based on the sworn testimony provided, it is credible that there was a communication problem or misunderstanding concerning the work.  Mr. Hamlin knew of no further work with the employer, and he has provided compelling reason for leaving available work at the time that he did. Therefore, Mr. Hamlin left work for compelling reason, and benefits are allowed accordingly.

Under AS 23.20.406(h), quoted above, an individual is not eligible to receive extended benefits if the individual has been disqualified for benefits because the individual voluntarily left work, unless the disqualification imposed for this reason has been terminated in accordance with AS 23.20.379(d).  As Mr. Hamlin is no longer disqualified pursuant to AS 23.20.379, he is eligible for extended benefits, and he is not liable for overpaid benefits pursuant to AS 23.20.390 for the weeks ending September 22, 2001 through October 27, 2001.

DECISION
The determination issued on April 30, 2001 under AS 23.20.379 is REVERSED.  Benefits are allowed for the weeks ending September 22, 2001 through October 27, 2001, if otherwise eligible.  The reduction to the claimant's maximum benefit entitlement is restored, as is his eligibility for extended benefits.  

The determination issued on April 30, 2001 under AS 23.20.406(h) is REVERSED.  The claimant is qualified for extended benefits, if otherwise eligible.

The April 30, 2001 overpayment determination of liability is REVERSED.  Benefits are allowed for weeks ending September 22, 2001 through October 27, 2001 pursuant to AS 23.20.390, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this May 24, 2002, in Juneau, Alaska.
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Cynthia Roman, Hearing Officer

