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CASE HISTORY

The interested employer, Accounting Consultants of Alaska Inc., through its owner, Kirk Brown, took a timely appeal from a May 8, 2002 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Ms. Chase’s separation from work. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Chase began work for the employer as a bookkeeper March 14, 2002. Her last day of work was April 24, 2002. 

On Ms. Chase’s last day of work, she arrived at the employer’s business premises to find a second story blaze and the parking lot full of fire trucks and police cars. Ms. Chase attempted to enter the premises to use the telephone to call Mr. Brown, however, the power and telephone service was turned off.       Ms. Chase was advised to open all the doors and windows of the office to clear the smoke. 

Ms. Chase then went to her sister’s residence, which was in the area and called Mr. Brown informing him of the fire. She did not mention that she had been instructed to open the doors and windows. Mr. Brown told her to stay at her sister’s place and that he would be to the office shortly. Shortly thereafter,    Mr. Brown received a call from a client who passed by, noticed the commotion, and also noticed that Mr. Brown’s office was wide open. Mr. Brown then called Ms. Chase back and told her to stand by at the office for security purposes. 

Ms. Chase complied with the request returning to sit in her parked car in the parking lot. When Mr. Brown arrived he saw her sitting at the far end of the building, unable to see either of the two doors to the office, offering little security protection in his opinion. He noted that he was able to walk into his office without any attempt by law enforcement on the scene to stop or question him. It was at this point Mr. Brown terminated        Ms. Chase. 

Mr. Brown also terminated Ms. Chase for not adequately following instructions. On about April 16, 2002 Ms. Chase was having difficulty with her email program. Mr. Brown’s systems analyst, Mr. Karl LeRay, had changed certain settings to the program.    Ms. Chase believed that Mr. Brown and Mr. LeRay had made the changes to her machine that had caused the email and other problems. Mr. Brown did not want Ms. Chase to make any setting changes or installations. Mr. Brown wanted only Mr. LeRay to perform such actions. Instead, Ms. Chase was able to retrieve an IP address from the local server in Mr. Brown’s office, install it on her machine, and get the email program to function properly. 

Also, Mr. Brown accused Ms. Chase of installing, against his instructions, a copy of Excel on the office network. Mr. Brown asserted that sometime in early April Ms. Chase had mentioned to him that she needed to use an Excel program. He had then informed her that he would get the program on her machine after April 15, 2002. Instead, later in April, he found an Excel program on her machine. 

Ms. Chase insisted that the Excel program module was already on the network machine, and that she could not print from the program. She claimed that she never went into the network as the administrator unless she was being instructed to do so by Mr. Brown or Mr. LeRay. She further insisted that she had never installed a progam against Mr. Brown’s wishes.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

A worker must follow reasonable directions. Mr. Brown was well within reason trying to insure the integrity of his computer network by prohibiting Ms. Chase from installing programs or otherwise tampering with it. However, it may well have been that changing settings by the systems analyst, or Ms. Chase proceeding as directed when working in conjunction with Mr. Brown and the computer analyst caused the system problems that Mr. Brown blames on Ms. Chase. 

The last incident concerned the safety and security of the employer’s office while a blaze was extinguished by the fire department in an upper story. Mr. Brown did not believe Ms. Chase was being vigilant while waiting for him to arrive. He cited the fact that he was able to go right into the office without being stopped or screened by police or fire department personnel. 

With police and fire officials directing and controlling the ingress and egress from the building it is simply impossible to attribute misconduct to Ms. Chase’s possibly lax security effort. She would seem well justified to rely on, and relax because of, the fact that the police were on the scene. They get paid to protect property. That they might have been derelect in this duty does not translate to Ms. Chase’s misconduct. This Appeals Tribunal holds Ms. Chase was not discharged for work connected misconduct. 

DECISION
The May 8, 2002 determination is AFFIRMED. Ms. Chase is allowed benefits beginning with the week ending May 4, 2002 through the week ending June 8, 2002. No three-week reduction from her maximum benefit amount is imposed. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 10, 2002.
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Hearing Officer

