WALLACE A JOHNSTON
Docket 02 1182
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 02 1182
Hearing Date: June 6, 2002

CLAIMANT:
EMPLOYER:
WALLACE A JOHNSTON
J&H SEWING & VACUUM CENTER

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Wallace A. Johnston
None

ESD APPEARANCES:
None

CASE HISTORY

Mr. Johnston timely appealed a determination dated May 2, 2002 that denies him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Johnston began work for the employer November 5, 2001. His last day of work was February 5, 2002. Mr. Johnston worked as a sewing machine repairman. 

Another repairman, Daniel, was rude and belligerent to         Mr. Johnston as well as to customers. Mr. Johnston considered this person a “loose cookie.” Mr. Johnston had also been threatened by this person who had said to him, “I can throw your ass out the door.” 

Mr. Johnston also cited an incident when Daniel threw a ball bearing that bounced off Mr. Johnston’s head. At the hearing   Mr. Johnston wondered about what would have happened if it had hit him in the eye. Every morning Daniel would get “pissed off” at Mr. Johnston when he would not listen to him talk about his personal life.

Mr. Johnston had brought the problem up with the store manager, Mike, many times. Mike had indicated that he was trying to get rid of the individual. Nothing further was ever done, and so    Mr. Johnson finally quit, noting that he was afraid that a more serious physical confrontation with Daniel would result if he stayed.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 515 states, in part, as follows:

A worker who voluntarily leaves work because of the worker's dislike for a fellow worker leaves work for good cause only if:

· The worker establishes that the actions of the fellow worker subjected the worker to abuse, endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker and, 

· The worker attempted to remedy the situation by presenting the grievance to the employer and allowing the employer an opportunity to adjust the situation (Felix, 95 1484, August 1, 1995.)

"Good cause" for leaving work is established by reasonably compelling circumstances. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

In Micah Agee, Comm’r Dec. 01 0717, June 25, 2001, the Commissioner of Labor and Workforce held:

The burden is on the claimant to show there was good cause to quit and we do not believe that burden has been met. The one-time occurrence of the alleged "watching" by the co-worker and the supervisor's response were not of such gravity that they gave the claimant no other recourse than to quit the job. 


Mr. Johnston was faced with continuing hostility from a coworker. He brought the matter to the attention of the store manager, who responded only that he was trying to get rid of the coworker. 

Applying the above precedent to this case this Appeals Tribunal holds that Mr. Johnston has established that he was sufficiently endangered from a coworker to warrant quitting. The coworker’s conduct was part of a pattern of such behavior. The matter was brought to the employer’s attention but was unresolved.        Mr. Johnston had no choice but to quit his work and is considered to have voluntarily left work when he did with good cause.      

DECISION
The May 2, 2002 determination is REVERSED. Mr. Johnston is allowed benefits beginning with the week ending March 2, 2002 through the week ending April 16, 2002. His maximum payable benefits are restored by three weeks, and he may again be entitled to future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 7, 2002.
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Hearing Officer

