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STATEMENT OF THE CASE

On May 21, 2002, Ms. Joseph timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT AND REASONING

Ms. Joseph began working for American Remodeling on April 16, 2002. She last worked on April 20, 2002. At that time, she normally worked 10 hours per week, five hours each on Friday and Saturday. She earned $7.00 per hour. She was a telemarketer of siding and window remodeling.

The testimony in this matter differed considerably. Ms. Joseph testified that:

· When she was interviewing for the job, she told Mr. Hopkins that she had planned a vacation to Montana that would prevent her from working the weekend of April 26 and 27;

· On April 19, she spoke with her immediate supervisor, “Birdie” Judd, and told her that she would not be in the following weekend because of her planned vacation;

· On April 20, she spoke with Mr. Hopkins, reminding him she would not be in the following weekend. Mr. Hopkins asked her if she had spoken to Ms. Judd, to which Ms. Joseph responded that she had;

· Ms. Joseph again spoke with Ms. Judd, verifying that she would be gone for a week;

· On May 3, when Ms. Joseph returned from vacation she was unable to find her time card. She asked Ms. Judd about it. Ms. Judd looked for it, and, when she was unable to find it, asked her to call back on Monday. Ms. Judd told her that she felt Ms. Joseph may have been discharged for a no call/no show;

· On Monday, Ms. Judd told Ms. Joseph that she had not been able to speak with Mr. Hopkins, but that she would call Ms. Joseph about noon. Ms. Judd did not call her;

· On Wednesday, Ms. Joseph again called Ms. Judd. Ms Judd told her that she had not been able to speak with Mr. Hopkins;

· After receiving the same response again on Monday, May 13, Ms. Joseph did not call again.

Ms. Judd is the manager of the marketing department. She testified that

· After interviewing Ms. J, Mr. Hopkins did not say anything to her about Ms. Joseph taking a vacation;

· During Ms. Joseph’s training, Ms. Joseph told her that her grandmother, who lives in Texas, was in grave health, and she may have to take some time to go see her;

· On April 19, she did not have a conversation with Ms. Joseph about a vacation;

· On April 20, Mr. Hopkins told her that Ms. Joseph had mentioned a trip to Montana, but did not give any specifics;

· Ms. Joseph did not speak with her on April 20 about a vacation to Montana;

· On May 3, when Ms. Joseph asked her about her time card, she told Ms. Joseph that she had been discharged because she had not come to work nor called in;

· Ms. Joseph told her that she had been in Texas, but had found nothing there for her and decided to return. She asked Ms. Judd if she would reconsider. Ms. Judd told her she would have to speak with Mr. Hopkins;

· Ms. Joseph called on Monday, May 6, but Ms. Judd had not yet spoken with Mr. Hopkins;

· Ms. Joseph did not call again.

Delores Johnson is Ms. Joseph’s roommate. She wanted to ensure that Ms. Joseph had asked and received permission for the trip to Montana. When she picked up Ms. Joseph, she asked if she had permission to go. Ms. Joseph assured her she had. Ms. Johnson was not a witness to any of the conversations between Ms. Joseph and Ms. Judd.

Ms. Joseph has no relatives who live in Texas. Her grandmother, who also did not live in Texas, died four years ago.

American Remodeling’s policy is not to allow time off except for emergencies during the first 90 days of a worker’s employment. Ms. Judd did not call Mr. Hopkins as a witness.

Based on the above and a weighing of the testimony, the Tribunal reasons and finds as follows:

· Ms. Joseph testified that she had permission to go to Montana, and had confirmed that permission several times, with both Ms. Judd and Mr. Hopkins. Her witness testified that she understood Ms. Joseph had permission. The witness’ testimony is poor, at best. First, Ms. Johnson was not present at the conversations between Ms. Joseph and Ms. Judd or Mr. Hopkins. She can only testify, therefore, that Ms. Joseph told her that she had permission. Second, Ms. Joseph and Ms. Johnson are roommates, wherefore it could be concluded that there was some collusion involved. Nonetheless, Ms. Joseph’s testimony is supported by witness testimony, poor though it may be.

· Ms. Judd testified that no mention of a vacation to Montana was made to her or to Mr. Hopkins, but rather there was some chance of a necessary trip to Texas. Ms. Judd did not have Mr. Hopkins testify, so her testimony of what Mr. Hopkins told her that Ms. Joseph had told him is third-hand hearsay, the value of which is no greater and possibly less than Ms. Johnson’s.

· There is one piece of testimony, however, that sways the Tribunal. Ms. Joseph testified that she has no relatives in Texas and that her grandmother died four years ago. It is unreasonable to believe that Ms. Joseph would have made up a story that she might have to visit her dying grandmother in Texas just to get some time off to go on a trip to Montana.

· This does not answer the question, however, whether Ms. Joseph had permission to go to Montana. While Ms. Judd’s testimony of what Mr. Hopkins told her is not of very good value, nonetheless, it establishes that mention was made of Montana. Because the rest of the evidence is of little value and Ms. Judd’s testimony of an alleged trip to Texas is not credible, Mr. Hopkins’ statement to Ms. Judd is sufficiently convincing for the Tribunal to find that Ms. Joseph did have permission to go to Montana and take that weekend off.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

(d) “Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The UI Call Center denied Ms. Joseph benefits on a holding that she had voluntarily quit suitable work without good cause. Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986. Ms. Joseph did not intend to leave her job, as evidenced by the fact that she returned to work on May 3, and continued to attempt to return to work through May 13. Intent to leave is a necessary finding of “voluntarily quit.” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).PRIVATE 

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). When Ms. Joseph returned to work on May 3, she could not find her time card. When she asked Ms. Judd about it, Ms. Judd told her that she had been terminated for no call/no show. Even though Ms. Joseph attempted several times to return to work, she was not successful. The Tribunal concludes, therefore, that Ms. Joseph had no choice in remaining employed. She was discharged from her employment.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Misconduct is found only where there is both a “wilfull” and a “wanton” disregard of the employer’s interest. In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” American Remodeling has not established that it discharged Ms. Joseph for any wilful and wanton disregard of its interests. There may have been a misunderstanding, but Ms. J, at the very least, believed she had permission.
It is the conclusion of the Appeal Tribunal that American Remodeling discharged Ms. Joseph for reasons that do not constitute misconduct connected with her work.

DECISION

The notice of determination issued in this matter on May 16, 2002 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Joseph is allowed benefits for the weeks ending April 20, 2002 through May 25, 2002 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 14, 2002.


Dan A. Kassner


Hearing Officer

