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CASE HISTORY

The employer timely appealed a determination issued on May 2, 2002 that allows benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Nelson last worked for Fred Meyer Shopping Centers during the period June 17, 1997 through April 15, 2002. She earned 

$15.75 per hour for full-time work as a pharmacy technician. 

Ms. Nelson was discharged effective April 15 for violation of a company policy.

During the two to three weeks before Ms. Nelson’s discharge, the company had security cameras on in the pharmacy area. The loss prevention department observed Ms. Nelson scan her husband’s purchase and then pay for it by using her debit card. She knew it was against company policy to scan and pay for items herself.

The parties do not dispute that some policies were overlooked in the pharmacy. Employees were permitted to have personal items in the area, employees scanned their own or their family members’ products, and they did their own overrides. The pharmacy manager was aware of the above.

The lax nature of the pharmacy started because the pharmacy used to be in its own store with its own bathroom, sink, refrigerator, and entrance. The manager took care of many administrative duties, such as snow removal, that were not required after the store moved into the main building (late 2001).

The pharmacy manager admits to problems with the operations department, which resulted in the employees doing their own overrides. Overrides are to be done by persons in charge and no one is to do his/her own override.

The pharmacy manager also admits the employees under his control, to include himself, would scan their own products for purchase. He was not aware of any employee tendering and processing their own payment.

Employees on occasion would get drinks for the pharmacists because they would be too busy to leave the area. The pharmacist would give cash to the employee, the employee would leave the area and get the drink, come back to the area, and then ring up the purchase. To an uninformed observer, it would appear that the employee rang up and paid for his/her own item.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute that the pharmacy employees violated several employer rules. Also, each of the employees, to include the manager, were aware of the rules and the violations. The Tribunal does not dispute that the rule violated in this matter is a serious violation. However, the employer permitted the pharmacy to be somewhat lax in following all the employer rules.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

The pharmacy employees were not held to the same standard as the other employees, at least not until the store moved into its new location. The Tribunal does not believe the single infraction that resulted in Ms. Nelson’s discharge amounted to misconduct connected to the work.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

There is no evidence that Ms. Nelson’s actions met the level described in Belcher above. 

In Smith v. Sampson, 816 P.2d 902 (Alaska 1991) in finding misconduct, the Court concluded the claimant acted against policy after a recent warning. The Court also concluded that the claimant’s supervisors “appear to have made a conscious effort to convey the importance and rigidity of the policy with Smith.”

It has not been shown that the employer in this case acted with the same rigidity as in Smith. 

The Tribunal does not dispute the employer’s ability to discharge employees who fail to meet certain company standards. However, based on the above, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on May 2, 2002 is AFFIRMED. Benefits are allowed for the weeks ending April 20, 2002 through May 25, 2002, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 18, 2002.
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