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CASE HISTORY

Ms. Stark timely appealed a determination issued on May 30, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Stark last worked for The Salvation Army, Alaska Division at the Booth Memorial Home during the period October 1999 through 

May 16, 2002. She earned $11.85 per hour for full-time work as a “TIS” worker. Ms. Stark was discharged effective May 16 for touching a client.

Booth Memorial Home is a residence of delinquent girls between the ages of 13 and 18. Ms. Stark’s responsibilities included observing the girls at all times to ensure they follow the rules and are where they need to be at any given time.

On May 15, Ms. Stark took the girls to a local swimming pool. A young client became upset when Ms. Stark refused to let her out of the pool early to shower and change. If the client had been permitted to go to the locker room, Ms. Stark would have had to take all the girls with her. The client called Ms. Stark a f---ing bitch. Ms. Stark cut the outing short and returned to the home.

At the home, Ms. Stark noticed the client sitting on the “time out” bench. She asked another worker why the client was sitting there and was told the client put herself there. As Ms. Stark approached the client, the client yelled, “You f---ing bitch. I’m gonna kick your f---ing ass.” The client then stood up and grabbed Ms. Stark’s hand, bent her thumb back, punched her, and dug skin out of her hand.

The coworker warned Ms. Stark to step back, which she did. The client, however, continued to approach Ms. Stark. Ms. Stark then put her hands on the client’s shoulders in an attempt to make her sit down. The coworker intervened, causing the client to jump on the coworker’s back. Ms. Stark then left the area.

Ms. Stark was discharged because she “touched” a client. The employer’s policy on “Threatening Behaviors” (Exhibit 7, page 1) requires staff to use “de-escalation techniques to ensure that the client does not harm self or others. Do not attempt to restrain client.” Ms. Stark only intended to defend herself and get the client away from her. 

During the discharge meeting, the employer never inquired about 

Ms. Stark and her injuries.

Ms. Stark contends the client should not have been in the home as the home is not designed for clients with emotional problems. The client has fetal alcohol syndrome and a history of emotional outbursts and lying. Ms. Stark had never in her 23 years of counseling been attacked by individuals she was entrusted to care for (including prisoners).

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide direct sworn testimony establishes Ms. Stark’s testimony to be more credible.

There is insufficient evidence that Ms. Stark tried to restrain the client; she simply wanted her (the client) to sit down and stay away. She acted in self-defense against a client that was potentially violent and who may have been improperly placed in the home. Ms. Stark’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on May 30, 2002 is REVERSED. Benefits are allowed for the weeks ending May 25, 2002 through June 29, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 20, 2002.
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