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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 02 1381

CLAIMANT:
EMPLOYER:
TIMOTHY N CONNELLY
CHUGACH PAINTING & PAPERHANGING

ORDER DENYING REOPENING
On August 23, 2002, Mr. Connelly requested reopening of a hearing scheduled to be held on July 31, but which he did not attend. The hearing had originally been scheduled for July 1. Hearing Officer Roman opened the hearing as scheduled. During the introduction of the hearing, HO Roman asked both Mr. Connelly and Mr. Philmony, the employer’s representative, if they had received the documents, numbered for identification purposes as exhibits one through nine, that were to be introduced into the record. Both affirmed they had. Both affirmed they had no objections to the introduction of the documents into the record.

However, during the hearing, Mr. Connelly said that he did not have some of the documents, specifically those that had been mailed on June 25. HO Roman asked him if he wished to continue with the hearing or wait until he had received the additional documents. Mr. Connelly said he wanted to wait. HO Roman then continued the hearing to a later date.

In deciding when the hearing would be reopened, HO Roman asked each person, including Mr. Schwanke, the Division’s representative, about their individual schedules. Based on those comments, she concluded by saying that the hearing would reconvene “probably in August—early August.” The Appeal Tribunal then mailed a notice of the reopened hearing on July 17. The hearing was rescheduled for July 31.

Mr. Connelly did not answer his telephone when HO Roman called him on July 31. HO Roman issued a default dismissal. The dismissal includes a notice that a hearing can be reopened “if non-appearance was due to circumstances beyond the party’s control. Such a request . . . must be delivered or mailed within TEN (10) DAYS after July 31, 2002.” (Emphasis in original) The notice went on to explain that the request period may be extended for circumstances beyond control.

In his request to reopen, Mr. Connelly wrote,

During the last hearing we ended with the conclusion that I was missing some exhibits and was told I would get another hearing in the first part of August and the exhibits were on the way. The Investigator was going on vacation.

Well I planned my camping trip around this issue only to return and read a notice of dismissal because the hearing was on July 31st. I hope I will be rescheduled.

Mr. Connelly included no reason why he filed his request after August 10.

STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10‑day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION
Mr. Connelly could have been led astray by HO Roman’s comment that the reopened hearing would “probably” be in early August. However, being led astray is not the same as a circumstance beyond control. Knowing that he had a serious legal matter to which to attend, going camping was a circumstance well within his control.

Further, Mr. Connelly did not include the dates of his camping trip. “Early August” could have been Thursday or Friday, August 1 or 2. Responsibly, Mr. Connelly should have been back from his camping trip no later than the evening of July 31. Had he returned then, or even over the weekend of August 3 and 4, he would have received the notice of hearing informing him that the hearing had been rescheduled for July 31. However, Mr. Connelly waited until August 23 to request reopening. He has not shown any circumstance beyond his control for failing to file his request within ten days of July 31.

DECISION

Mr. Connelly’s request to reopen the hearing is DENIED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 4, 2002.


Dan A. Kassner


Hearing Officer
