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CASE HISTORY

Mr. Bayless timely appealed a June 13, 2002 determination that denies him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Bayless worked as a laborer for the employer. His work began April 16, 2002. His last day of work was May 28, 2002. Mr. Bayless worked as an assistant technician. His responsibilities were to assist technicians with hoses, spraying cleaning material, cleaning the trucks, and other work as assigned.      Mr. Bayless was paid $8.50 per hours. The company provides services 24 hours per day and so Mr. Bayless was expected to work flexible, on-call, hours as needed, and which included weekends. 

On May 28, 2002 Mr. Bayless went into the office. There he had a conversation with Bonnie Mizeras, the office manager, and wife to the owner, Ron Mizeras. Mr. Bayless asked about a raise he thought Ms. Mizeras had promised him when he began work. Mr. Bayless believed he had been promised a $.50 per hour raise that was to begin after one month. Ms. Mizeras informed him that she had spoken to Ron and that he had said Mr. Bayless would not get a raise. 

Mr. Bayless became upset, raising his voice, and repeating several times that Ms. Mizeras had lied to him. He also added that he would not longer work on the weekends if he did not get a raise. Ms. Mizeras then responded that in that case there was no reason for him to continue to work. 

Ms. Mizeras pointed out that the company policy manual specifies that an employee may be entitled to a raise after 90 days and that she had not promised Mr. Bayless any earlier raise. 

Ms. Shuravloff observed Mr. Bayless while he was in the office and noted that he was agitated and threatening, especially since he was a big man. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:

The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." In Matthews, Comm'r Decision 88H-UI-114, July 28, 1988.

The Employment Security Division's Benefit Policy Manual, in section MC 45.1 states,  in part, as follows:

A. General

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2.…


Mr. Bayless made a legitimate inquiry into the status of his wages and a raise. Mr. Bayless and Ms. Mizeras disagreed over his entitlement to a raise. 

Mr. Bayless worked what the employer described as a flexible schedule. Essentially, he worked on-call as his services were needed. Thus, the employer substituted an undetermined number, perhaps a limited number of hours for a flexible work schedule that shared some control with the employee, Mr. Bayless. 

Because of this shared control, this Appeals Tribunal holds that Mr. Bayless’ expression that he would no longer work weekends was still in conformity with the flexible terms of his employer/employee agreement to work on-call. Mr. Bayless limited his future availability, and he did not refuse any existing offer of work. The employer did not have need for his services under these new terms. There is no misconduct in Mr. Bayless’ actions. 

Even had Mr. Bayless refused an offer of work on the weekend before he modified his employment agreement, a breach of contract may not have existed.    
DECISION
The June 13, 2002 determination is REVERSED. Mr. Bayless is allowed benefits or waiting week credit beginning with the week ending June 1, 2002 through the week ending July 6, 2002. No reduction to his maximum payable benefits is imposed, and he may be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 15, 2002.
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Hearing Officer

