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James Price
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CASE HISTORY
Mr. Pricefillin "" \d "" timely appealed a June 18, 2002 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The determination disqualified himfillin "" \d "" on the ground that he failed to attend, without good cause, a reemployment services orientation.fillin "" \d ""

FINDINGS OF FACT

Mr. Pricefillin "" \d "" established an unemployment insurance claim effective April 28, 2002fillin "" \d "". On May 31, 2002 Mr. Price was sent written notification to attend a June 17 reemployment services orientation (Exhibits 3 [page 1] and 6). Mr. Price did not open that notification until June 18.

Mr. Price checks his mail about once a week. Sometimes he does not open mail for up to two or three weeks. Mr. Price sorts his mail (average 30 letters a week) and prioritizes them. Because the Department’s envelope did not have “urgent” stamped on the outside, he did not immediately open the May 31 notification. 

Mr. Price believes, however, that he opened the letter within 48 hours after he retrieved it from the postal box.

Mr. Price argues that the notification process is set “up for failure” because the notices are not sent certified or have any special markings on the outside of the envelope. He gets a significant amount of mailings from the Department that contain just general information. Mr. Price’s mail includes information regarding his chairman position of a committee to stop grocery taxes and his candidacy for the House of Representatives for his area.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)  The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

There is no dispute that Mr. Price retrieves his mail once a week. What must be decided is whether his decision to check his mail only once per week and, at times, delay opening his mail for 48 hours is within his control.

In Nitz, Comm’r Dec. No. 9325164, February 9, 1994, the Commissioner states in part:

This matter has been reviewed, and no error has been found [sic] the Hearing Officer's findings of fact, conclusion of law, or decision.  The claimant did not file a timely appeal simply because he did not check his mail more than once per week, and therefore did not receive the notice promptly.  This does not constitute a circumstance beyond control for failing to file a timely appeal….

While Nitz addresses filing a late appeal, the same reasoning holds in this case. In Morgan, Comm’r Dec. No. 00 1866, 

November 9, 2000, the Commissioner states in part:

As we have previously held in similar matters, there is a presumption that mail that is properly addressed and placed within the U.S. Postal system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome. Whitlock, Commissioner Dec. 9229240, March 17, 1992. The claimant's contention that she did not have an active claim when the disqualification was mailed to her is without merit. Documents mailed to her in March showed that she had an active claim. Once the documents were in her control, she had an obligation to read them and act on them. Her failure to file a timely appeal is not due to circumstances beyond her control….

It is within Mr. price’s control to check his mail more frequently, and, once having checked it, open it timely. Mr. Price has not shown circumstances beyond his control prevented him from attending the June 17 reemployment services orientation.


DECISION
The fillin "" \d ""determination issued on June 18, 2002fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the week ending June 22, 2002fillin "" \d "".


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 10, 2002fillin "" \d "".








Jan Schnell, Hearing Officer

