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CASE HISTORY

Ms. Samel timely appealed a determination issued on June 19, 2002, that denied her benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Samel worked for the employer as a night manager. Ms. Samel worked for the employer from August 1998 to June 15, 2002. The work was full-time and located in Anchorage, Alaska. 

In October 2001, Kmart began 24-hour per day operations. After working as a project coordinator traveling where needed,       Ms. Samel became a night manager in November. Kmart filed for bankruptcy January 21, 2002.

By March, the salaried security officer had quit and had not been replaced. Since the store was down to one of two hourly security guards, that guard was assigned the day shift. The night shift was left without any security personnel. In Ms. Samel’s opinion it did not take a criminal type element of people long to figure out that the store completely lacked security.

On March 4, an incident occurred where a shoplifter was pursued out the door by a night employee of Kmart. That individual was assaulted by the shoplifter with a baseball bat. Ms. Samel immediately began asking to have night security personnel.

During April about once per week “gangster” type individuals  would come into the store to “rip off” merchandise. Although   Ms. Samel herself was not held accountable for these thefts she felt that she was expected at least to try to get license plate numbers, descriptions, etc. Ms. Samel noted that during this time security cameras were not taping the store as this function was only done by security. 

In May, a night employee who stopped a shoplifting suspect asking for a receipt was threatened and shown a knife and told “here’s my receipt.” 

In early June, a "group of seven" as Ms. Samel called them came into the store on successive days. They loaded up shopping carts full of merchandise and then dashed from the store to a waiting vehicle. Since no one was injured the police did not respond immediately. Ms. Samel felt that the police could do nothing to protect the store.

On the very next night, Ms. Samel happened to be standing at the front door when the same seven individuals attempted to make their get-away after committing the same type of shoplifting crime. Ms. Samel proceeded outside after the individuals at which time they abandoned several shopping carts full of merchandise. They still managed to steal a considerable amount of merchandise. Ms. Samel promptly gave her two-week notice citing safety issues for her resignation. 

At the hearing, Ms. Samel added that even after her employment ended the “group of seven” came into the store and committed the same crime two more times in June. A security person was finally assigned to the night shift about a week before her last day.   Ms. Samel did not believe this person added any protection, as he was there only to report on thefts, not to stop or arrest shoplifters. She characterized this person’s responsibilities, as no more than the reporting which she herself had been expected to do.  

Finally, Ms. Samel pointed out that upon her resignation a day manager was assigned to her night shift. After being instructed and refusing to report for the night shift, he quit over the same safety issues. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The Employment Security Division's Benefit Policy Manual, VL 515, states in part:

A worker has good cause to voluntarily leave work because of the worker's objections to the working conditions if the worker's reason for the objections are compelling. A mere dislike, distaste or slight inconvenience based on the working conditions will not provide good cause for voluntarily leaving work.


Hazards which are normal for the occupation do not give a worker a compelling cause to quit, unless the worker's personal condition makes the occupation exceptionally risky, hazardous, or stressful for him. Sumner, Comm'r Dec. No. 87H-UI-256, August 31, 1987. 

In the instant case, the night shift environment could have easily resulted in harm being inflicted on Ms. Samel or her coworkers. Theft is a normal hazard of retail stores. A store must take precautions to protect employees from known dangers. Ms. Samel spoke with the store manager about her fears but to no avail. Therefore, she had a reasonable, ongoing fear for her own safety. She voluntarily left otherwise suitable work with good cause.


DECISION
The June 19, 2002 determination is REVERSED. Benefits are allowed for the weeks ending June 22, 2002, through July 27, 2002. Ms. Samel’s maximum benefits payable is restored by three times her weekly benefit amount. Further, Ms. Samel may again be eligible for future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 26, 2002.








Michael Swanson







Hearing Officer

