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KODIAK FISHMEAL CO
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Eric Hipkiss
DAN JAMES



TIM TESCH

ESD APPEARANCES:
CATHY MILLER


CASE HISTORY
The claimant appealed a June 17, 2002, notice of determination, which denied benefits under several statutes and regulations. Benefits were denied pursuant to AS 23.20.387 on the ground that Mr. Hipkiss knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits during the weeks ending February 19, 2000 through April 1, 2000. He was disqualified for six weeks for each week misrepresented beginning with weeks ending June 22, 2002 and continuing through April 5, 2003. 

Benefits were denied to Mr. Hipkiss pursuant to AS 23.20.379 on the ground that he voluntarily left work without good cause or was discharged for misconduct in connection with the work.  Benefits were disqualified for the period February 26, 2000 through April 1, 2000. 

The determination held him liable under AS 23.20.390 to repay overpaid benefits and related penalties. The claimant filed a timely protest.


FINDINGS OF FACT
Mr. Hipkiss began a claim for benefits on February 1, 2000. The weekly benefit amount was $238. The excess earnings amount is $316.54.  Mr. Hipkiss had not previously filed for unemployment insurance benefits.   

Mr. Hipkiss has approximately three years of college in an engineering field, and he served in the Navy.  He is certified by the U.S. Coast Guard as an engineer, and he has more than twenty years of work experience in his field.  In February 2000, Mr. Hipkiss accepted work with Kodiak Fishmeal Company in Kodiak as a maintenance engineer.  The employer hired him to work beginning February 17, 2000.  Mr. Hipkiss signed an agreement to reimburse the employer for travel and moving expenses from Anchorage to Kodiak, in the amount of $2150.  

On February 20, 2002, Mr. Hipkiss used his supervisor's computer to write seven memos concerning areas that he wanted the supervisor to address.  He requested supplies for work purposes, he requested that the employer stop theft of food from the employees refrigerator, and he requested a computer to use for his job among other things.  It took Mr. Hipkiss approximately 45 minutes to type the memos.  Mr. Hipkiss also left a voice mail message for the president of the company, and then he returned to his regular duties.

On approximately February 21, 2002, or the following day, Mr. Tesch, the supervisor, responded verbally to Mr. Hipkiss' complaints.  Mr. Tesch contends he wrote a memo of reprimand, but Mr. Hipkiss does not recall receiving any written reprimands.  Mr. Tesch requested that Mr. Hipkiss not use his office or his computer without permission.  He also informed Mr. Hipkiss that he was to do the job for which he was hired, since another employee had complained earlier about receiving unwanted advice from Mr. Hipkiss.  The employer informed Mr. Hipkiss that there was nothing he could do about the thefts from the refrigerator, and time card problems would need to be discussed with the payroll office.  Mr. Tesch believed that Mr. Hipkiss did not need a computer to do his job.

On approximately February 22, 2002, there was a problem with the boiler at the plant.  The company shuts down if the boilers are not operating, and it costs a significant amount of money.  There are nineteen employees working in the plant. Mr. Tesch was notified at his home of the boiler problem on February 22.  Mr. Tesch had dinner with "Marvin," the employee that held the maintenance position before Mr. Hipkiss.  Due to a family emergency, Marvin took some time off, and the employer hired Mr. Hipkiss as a temporary replacement.  Mr. Tesch and Marvin went to the plant and found Mr. Hipkiss working on the problem.  However, they believed that Mr. Hipkiss was not completing the work satisfactorily, and that he needed help.  Therefore, they began working on the problem.  Mr. Hipkiss contends he was moved out of the way, and taken off the job.

Mr. Hipkiss informed Mr. Tesch that he quit, and he called a taxicab before leaving the premises. He contends that the supervisor taking over his work was only one of several complaints.  He believes that there were OSHA violations that were not corrected after he complained to the supervisor, and that he did not get along with Mr. Tesch from the beginning of his employment.  He worked for the employer for six days.

Mr. Tesch did not hear Mr. Hipkiss state that he quit, but he admits that he has a hearing problem and he was busy with the boiler.  He did telephone Mr. Hipkiss sometime later and asked him if he quit.  Mr. Hipkiss informed him that he had indeed quit.  He stated that he would be in to get his tools within the next day or two.  

Mr. James, the general manager, informed Mr. Hipkiss that he still owed money for the loan agreement that he signed with the company.  The employer had never offered this type of loan to any other employees, but they had needed to find a maintenance engineer quickly.  The employer withheld Mr. Hipkiss' paycheck to repay a portion of the loan.  Mr. Hipkiss did not receive any paychecks from the employer.  The agreement had stipulated equal deductions from ten different pay periods.  The employer believes the balance remaining on the loan is approximately $1097, after receiving his paycheck and some payments.  Mr. Hipkiss plans to continue paying on the loan as he is able, but he is currently unemployed.   

The employer completed a Department of Labor and Workforce Development form. Exhibit 5, (page 1) is the Wage Earnings Audit report completed and reportedly signed on October 12, 2000 by Dan James, general manager.  In answer to the questions, "Why employment ended?" he wrote, "Discharged."  The employer did not submit any timecards or paycheck stubs. The employer reported that Mr. Hipkiss worked 28.5 hours during week ending February 19, 2000, and 20.5 hours during the week ending February 26, 2000.  The employer reported earnings for Mr. Hipkiss of $726.56.  Mr. James reported discharging Mr. Hipkiss for unauthorized use of the computer, failure to perform his job satisfactorily, failing to follow the chain of command, impinging on another employee's work, and being unsteady on his feet with slurred speech.  

Mr. Hipkiss denies that the employer discharged him.  He used the supervisor's computer because it had been the norm at other jobs, and he believed the computer was a business computer available for use by employees.  On another occasion, he felt that it was his job to stop another employee from beating on the equipment with his hammer, as there was another way to perform the task.  He denies any drug usage on the job, as the job requires that he be alert and steady, as it would be dangerous to attempt to do the job impaired.  He contends that he passed the pre-employment drug tests.

Mr. Hipkiss did receive an unemployment insurance handbook, but did not read beyond the first page of telephone numbers.  He received filing information from his neighbor in Anchorage.  He did not report his work for the weeks ending February 19, 2000 and February 26, 2000 because he did not receive any money working the six days in Kodiak.  He contends that he did not intentionally attempt to defraud the department.  He felt that since he had not been paid, it was a mute point to report working.  

Mr. Hipkiss did file for unemployment insurance benefits for the period February 26, 2000 through April 1, 2000. He had $726.56 in earnings during those two weeks, but he did not receive a paycheck.  Benefits were also disqualified due to the separation from work, and fraud penalties were added.


PROVISIONS OF LAW
AS 23.20.387 provides, in part:

(a) An insured worker is disqualified for benefits for the 

week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides, in part:

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

8 AAC 85.380 provides in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks. The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .

(2) was discharged for misconduct connected with the insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, 
exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

AS 23.20.360 states in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  

CONCLUSION
Mr. Hipkiss left work with Kodiak Fishmeal Company due to various disagreements and/or misunderstandings with this employer.  Mr. Hipkiss left work before his shift ended, and he informed the employer that he quit.  This employer did not discharge Mr. Hipkiss from work.  Mr. Hipkiss did not attempt to resolve the matter with the employer before leaving work.  It was up to Mr. Hipkiss to correct the situation and attempt to resolve the matter before leaving work.  Therefore, Mr. Hipkiss voluntarily left work, and he has not provided compelling reason for leaving available work at the time that he did.  

The record supports a conclusion that Mr. Hipkiss worked for this employer for approximately six days. He did have work and earnings, but he never received the earnings since the employer used the wages to pay for relocation expenses paid for Mr. Hipkiss.   The employer chose to take the total earnings rather than increments as specified in the contract.  The employer provided no wage verification that Mr. Hipkiss had actually been paid for the six days of work. Mr. Hipkiss had never filed a claim for benefits before February 2000.  Since he did not receive a paycheck, it is credible that he made an error in judgement in not reporting the work.  It is credible that he believed the work was a "mute point" and not reportable since he owed the employer money for the loan.  Therefore, Mr. Hipkiss will be given the benefit of the doubt in this instance. Mr. Hipkiss did not knowingly fail to disclose material facts with intent to defraud. 

Mr. Hipkiss did receive the benefit of the earnings that were used to repay the loan from the employer.  Therefore, the earnings will be deducted from the weekly benefit amount pursuant to AS 23.20.360.

DECISION
The June 17, 2002, separation determination pursuant to AS 23.20.379 is MODIFIED. Mr. Hipkiss voluntarily left work without good cause.  Benefits are denied beginning with the week ending February 26, 2000 and continuing through April 1, 2000. 

The June 17, 2001, determination disqualifying benefits pursuant to AS 23.20.387 is MODIFIED.  Mr. Hipkiss is allowed benefits for weeks ending February 19, 2000 through April 1, 2000, and June 22, 2002 through April 5, 2003, if otherwise eligible. However, the earnings are to be deducted from the weekly benefit amount during weeks ending February 19, 2000 and February 26, 2000, pursuant to AS 23.20.360. 

The overpayment amount pursuant to AS 23.20.390 is REMANDED for a new calculation in keeping with this decision.  Mr. Hipkiss is liable for an overpayment of benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on July 15, 2002.
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Cynthia Roman 









Hearing Officer

