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FIRST HEALTH SVCS CORP

CLAIMANT APPEARANCES:
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Heather Pederson
Sheila Dyer
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CASE HISTORY

The interested employer, First Health Services Corp., through its representative of record, The Frick Co., took a timely appeal from a May 23, 2002 determination that held the disqualifying provisions of AS 23.20.379 do not apply to      Ms. Pederson’s separation from work. The issue is whether      Ms. Pederson voluntarily quit work or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Pederson began work for the employer August 2001.         Ms. Pederson’s last day of work was April 19, 2002. Ms. Pederson worked as an insurance clerk providing information to health care providers. 

Ms. Pederson complained about stress she associated with poor training and other support. During some portions of time relevant to this matter she was also experiencing domestic problems as well.

Ms. Dyer from the human resources department testified that   Ms. Pederson’s attendance record over the course of her employment shows many excused and unexcused absences from work. She indicated the employer has a policy of progressive discipline, which includes verbal and written warnings before termination. She further mentioned that she had only been unaware of Ms. Pederson's domestic violence. 

In February, Ms. Pederson missed work because she was depressed and unable to get out of bed. She went to her treating health care provider, Nicole Thude, Nurse Practitioner for her depression. Ms. Thude prescribed the medication Paxil for her anxiety and recommended therapy.

Ms. Pederson continued to have difficulty attending work. Because the company felt it had a substantial investment in her, disciplinary proceedings against Ms. Pederson had not proceeded beyond verbal counseling.

Ms. Pederson was on excused medical leave from April 21, 2002 to April 29, 2002. On about April 26, 2002 she was able to see her treating medical care provider Ms. Thude. Ms. Thude increased her Paxil medication. On this and other occasions Ms. Thude advised Ms. Pederson regarding her job that ”it might be good if I found another job if it was having that big an effect on me.”   

Finally, at the end of April, Ms. Pederson resigned her position when she found herself unable to continue work because of her depression. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. 


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section VL 425.6 states, in part, as follows:

Determination of Suitability


In determining whether the work is suitable for the worker, consider:

1.
The degree of risk to the worker's health, safety, and morals.

2. The worker's physical fitness for the work.

Physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem, if accepting work is detrimental to the claimant's health, or if the claimant's heath or physical condition prevent the claimant from performing work.  Suitability encompasses more than the short-term physical capability.  A claimant may be capable of performing a particular job and yet be unsuited for it. 

A quit for medical reasons is with good cause if the conditions of work or the work environment adversely affect the claimant's health or his ability to do the work, and the claimant reasonably attempts to preserve the employment relationship.  Lewis, Comm'r Dec. No. 9322227, July 29, 1993.  Hok-Demmott, Comm'r Dec. No. 9321805, June 15, 1993.  This specifically includes medication or medical aid which would allow the worker to continue in his employment, a request for transfer to work which does not impair the worker's health, and a leave of absence where the health problem is a temporary one.  ESD Benefit Policy Manual, VL 235.05-1.

Either competent medical evidence of an inability to continue work is required or the inability must be so evident that reasonable minds could not possibly differ about the inability.   The fact that there was no medical recommendation to quit does not necessarily mean that the quit was without good cause.  The worker need only offer competent testimony that sufficient health reasons existed to justify her termination after reasonable efforts to adjust the situation before quitting.  Graves, Comm'r Dec. No. 84H-UI-197, October 19, 1984.  Cited in ESD Benefit Policy.
Ms. Pederson quit because of health concerns. They were serious enough to require medical treatment. However, she was released to return to work at the end of April 2002. 

Ms. Pederson was under increasing pressure to be at work, yet was unable to do so because of her medical condition. It appears the advice of her treating health care provider was to obtain work that caused Ms. Pederson less stress. A worker is not obligated to continue employment that threatens their health. It is the opinion of this Appeals Tribunal that Ms. Pederson’s depression was severe enough to give her good cause for leaving her work.  

DECISION
The notice of determination issued in this matter on May 23, 2002 is AFFIRMED. Ms. Pederson is allowed unemployment insurance benefits under AS 23.20.379(a)(2) for the weeks ending May 4, 2002 through June 8, 2002.  Ms. Pederson's benefits are not reduced. The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 26, 2002.








Michael Swanson







Hearing Officer

