GEHANT, Veronica L.
Reopening Request Decision
Docket No. 02 1464
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL REOPENING DECISION

Docket No. 02 1464
Hearing Date: July 19, 2002

CLAIMANT:
EMPLOYER:
VERONICA L GEHANT
NORTHERN LIGHTS NURSERY

CASE HISTORY

The Anchorage Appeal Tribunal has received a letter from the employer postmarked August 19, 2002. The letter mentions both appealing and reopening hearing 02 1464. Procedurally, reopening requests are generally reviewed and decided before an appeal request is reviewed. The issue to address in this decision is whether hearing 02 1464 can be reopened.

FINDINGS OF FACT

On June 26, 2002, the claimant appealed a June 18, 2002 unemployment insurance call center determination. The determination denied part of the claimant’s eligibility for benefits per AS 23.20.379. The issue under appeal was whether the claimant voluntarily left suitable work without good cause or whether the employer discharged her for misconduct connected with her work.

On July 3, 2002, Tribunal docketing personnel mailed notices of telephonic hearing to the parties’ addresses of record. The notices advised that the Tribunal would conduct a separation from work hearing on July 19, 2002 at 1:30 p.m. The instructions on the front of the notices read, in part:
3.
Carefully read the information on the back of this form. Take time to read it again so you understand all you need to know about your hearing and responsibilities.

The backs of the notices of hearing provide, in part:

PREPARING FOR THE HEARING

Get your facts together. You probably will not get another chance to present information . . .

If you have tried but cannot obtain a witness’ voluntary testimony, you may ask the Hearing Officer to issue a subpoena. Contact the Appeal Tribunal as soon as possible before your hearing to request a subpoena.

The backs of the notices of hearing also advise, in part:

THE HEARING

You will be allowed to testify and ask questions of the other witnesses who testify. If you are surprised by some new facts or questions and have a witness or papers that you now need, you may ask for the hearing to be continued so that you can produce them.

The claimant participated in the July 19, 2002 hearing. Rhonda Gildersleeve represented the employer in the hearing.

In the employer’s reopening request, Ms. Gildersleeve writes that she wants to present testimony from a witness who was unavailable to testify on July 19, 2002 due to illness. Prior to the close of the hearing on July 19, Ms. Gildersleeve did not ask that the Tribunal subpoena a witness or that the hearing be continued to another day to allow the employer to present additional evidence.

PROVISIONS OF LAW

AS 23.20.420 provides, in part:

(a) Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. 


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter.

8 AAC 85.153 provides, in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

CONCLUSION

“Each party shall be promptly given a reasonable opportunity for fair hearing” (see AS 23.20.420 cited above). The instructions on the notice of hearing advised both parties to request a continuance or a subpoena if the parties experienced problems obtaining witnesses or other evidence for the hearing. The hearing closed on July 19, 2002 without either party making such a request. The employer apparently received a decision with which it disagrees, and it now requests an additional opportunity to submit evidence. Due to an untimely request to provide testimony from an additional witness, the employer’s reopening request will be denied. 

DECISION
The employer’s request to reopen hearing 02 1464 is DENIED.

The employer’s letter postmarked August 19, 2002 will be referred to the Commissioner of Labor and Workforce Development for review as an employer appeal against Tribunal decision 02 1464 dated July 24, 2002.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 9, 2002.








Stan Jenkins







Hearing Officer

