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CASE HISTORY

The employer timely appealed a determination issued on June 3, 2002 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Hagopian last worked for Guest Fairbanks, LLC (Aspen Hotel) during the period May 2000 through May 3, 2002. She earned $2666.66 per month for full-time work as the hotel manager. Ms. Hagopian was discharged effective May 3 because the employer believed drugs were being sold/used on the hotel property.

On April 24, Ms. Fraser, vice president, heard from a source in Fairbanks that illegal drugs were on the hotel property. That source suggested that Ms. Fraser wait to see if it got worse. On May 1, Ms. Fraser heard that the drug allegation was getting worse. She and the other owner, Mr. Swift (located in Washington) decided to discharge Ms. Hagopian. They considered her poor performance and attendance in their decision.

The employer took no action regarding the allegation of drugs on the hotel property before discharging Ms. Hagopian.

In early March 2002, the employer noticed a significant decline in Ms. Hagopian’s performance (making daily deposits, submitting timely paperwork to corporate headquarters in Washington) and a drop in her attendance. The employer admits that Ms. Hagopian did her job adequately during the first two weeks in the manager’s position (December 2001). Since that point, her performance never met the employer’s expectations.

The employer spoke to Ms. Hagopian several times in March and again in April regarding attendance and ensuring the deposits were made timely. Ms. Hagopian indicated that she was too ill, at times, to call in sick. Her explanation for the late deposits was due to busy times at the hotel or that she had no ability to get the deposit to the bank. Ms. Hagopian did not have a drivers license. Each time she promised she would try to do better. The employer last spoke to Ms. Hagopian about her performance/attendance in mid-April.

Ms. Fraser could not provide specifics regarding Ms. Hagopian’s attendance and/or performance after their last conversation. 

Ms. Martinez, accounting, knew of at least three deposits that were not made. She did not speak directly to Ms. Hagopian after early March as she was never able to reach her.

The employer would have discharged Ms. Hagopian eventually even without the drug allegation. They wanted to ensure a replacement for her first. The employer delayed taking any action regarding 

Ms. Hagopian because of a fire in early April in a hotel they owned in Anchorage.

The employer provided several other reasons for discharge but they were unknown to the employer at the time the decision was made to discharge Ms. Hagopian. The Tribunal will not consider those incidents.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that the employer discharged Ms. Hagopian only after the rumors of drug use/sale at the hotel increased. The employer would have eventually discharged Ms. Hagopian but took no action on the drug rumors. The Tribunal cannot consider the performance and attendance issues as it was the drug issue that caused the work separation to occur when it did. Because there is no evidence to support the conclusion that Ms. Hagopian was involved in illegal drugs, her discharge was for reasons other than misconduct connected with the work.

DECISION
The determination issued on June 3, 2002 is AFFIRMED. Benefits are allowed for the weeks ending May 11, 2002 through June 15, 2002, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 23, 2002.
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